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Art of the State: Congressional Censorship
of the National Endowment for
the Artst
by
STEPHEN F. ROHDE*
Introduction
James Madison spent much of the summer of 1789 drafting the Bill
of Rights. Jesse Helms spent much of the summer of 1989 trying to dismantle it.

Outraged that $45,000 of taxpayers' money had been used to help
fund the controversial works of artist Andres Serrano and photographer
Robert Mapplethorpe, Senator Helms (R-N.C.) threatened to impose unprecedented content restrictions on the grants issued by the National Endowment for the Arts (NEA).'
Equally outraged, artists, art
organizations and civil libertarians mobilized their forces in opposition.
In the end, Congress passed a diluted version of the Helms Amendment, which pleased neither faction.2 The new law, which bars funding
of obscene or pornographic works, represents the first congressionally
imposed content restrictions in the twenty-five-year history of the NEA. 3
By casting a wide net over any works of an explicitly sexual nature, the
new restrictions pose a serious threat to freedom of expression, enact an
unconstitutional system of prior restraint, violate the prohibition on bills
t

© Copyright 1990 by Stephen F. Rohde.
Mr. Rohde, a graduate of Northwestern University and Columbia Law School, practices constitutional and entertainment law in Los Angeles, is a member of the Board of Directors of California Lawyers for the Arts and is Co-Chair of the Los Angeles County Bar
Association Committee on the Bicentennial of the Bill of Rights.
1. National Foundation on the Arts and the Humanities Act of 1965, 20 U.S.C. §§ 951957 (1988); 135 CONG. REC. S8806 (daily ed. July 26, 1989) (statement of Sen. Helms).
2. Appropriation Act for Fiscal 1990, tit. III, Amend. No. HR 2788, 101st Cong., 1st
Sess., 135 CONG. REC. D1230 (1989) [hereinafter 1990 Appropriations Act].
3. Specifically, the restrictions prohibit the funding of artistic works that may be considered obscene, including but not limited to depictions of sadomasochism, homo-eroticism, the
sexual exploitation of children, or individuals engaged in sex acts and which, when taken as a
whole, do not have serious literary, artistic, political or scientific value. 135 CONG. REC.
S8806 (daily ed. July 26, 1989) (statement of presiding officer).
*
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of attainder, and establish vague and uncertain standards of approval
4
that are sure to plague both the NEA and the arts community.
The battle is not over. Helms and other critics of the NEA have
vowed to mount a renewed attack during the 1990 NEA reauthorization
debates.' The controversy tests whether the United States government
can continue to underwrite the arts without dictating their content.
This Article first recalls the ambitious goals announced in 1965
upon the creation of the NEA. Next, it traces last year's tumultuous
legislative battles which, then as now, threaten the integrity, if not the
very existence, of the NEA. Finally, the Article examines the constitutionality of the Helms Amendment and the new law at a time when Congress meets to debate whether these, or any other content restrictions,
shall endure.6
I
A Quarter Century of Federal Support for the Arts
A. The Creation of the NEA
In 1965, the NEA and the National Endowment for the Humanities
(NEH), were created by the same act of Congress. 7 In declaring the purposes of the NEA and NEH, Congress found that "the encouragement
and support of national progress and scholarship in the humanities and
the arts, while primarily a matter for private and local initiative, is also
an appropriate matter of concern to the Federal Government." 8 In order
"to achieve a better understanding of the past, a better analysis of the
present, and a better view of the future," Congress declared that "a high
4. Congressional censorship of NEA-funded art culminated a decade of measures aimed
at limiting First Amendment rights. "In the 1980s freedom of expression has not fared well.
During Ronald Reagan's presidential terms unprecedented steps have been taken to narrow
the range of public discourse, while moral campaigners have mounted anti-obscenity and
book-banning drives to reverse the trend towards greater openness and tolerance that began in
the 1960s." BOYLE, ARTICLE 19 INFORMATION, FREEDOM AND CENSORSHIP, WORLD REPORT 1988. Article 19, named after the 19th Article of the United Nations Universal Declaration of Human Rights of 1948, is a London-based organization that monitors censorship
throughout the world.
5. Parachini, Conservatives Ready 1990 NEA Offensive, L.A. Times, Mar. 16, 1990, at
Fl, col. 4. Allan Parachini's insightful and comprehensive coverage of the NEA battle stands
out as the best reporting on this subject.
6. Efforts to censor artists through the NEA funding process are but part of a resurgent
movement among conservative politicians and religious fundamentalists to control the content
of popular music, television and radio broadcasts, public school textbooks and other forms of
expression. See Pareles, Legislating The Imagination, N.Y. Times, Feb. 11, 1990, at H30, col.
1; Phillips, Are Church Groups Allying for Anti-Rock Crusade?, L.A. Times, Feb. 11, 1990,
Calendar, at 75, col. 1; Newsletter on Intellectual Freedom, Office for Intellectual Freedom,
American Library Association, Jan. 1990, vol. XXXIX, no. 1.
7. 20 U.S.C. §§ 951-957 (1988).
8. Id. § 951(1).
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civilization must not limit its efforts to science and technology alone but
must give full value and support to the other great branches of scholarly
and cultural activity." 9 Congress also found that "democracy demands
wisdom and vision in its citizens," which is fostered by access to the arts
and humanities, and is designed to make people "masters of their technology and not its unthinking servant."'
Because "the practice of art and the study of the humanities requires
constant dedication and devotion," Congress declared that "it is necessary and appropriate for the Federal Government to help create and sustain not only a climate encouraging freedom of thought, imagination,
and inquiry, but also the material conditions facilitating the release of
this creative talent."" Finally, Congress acknowledged that our nation's
role in world leadership "cannot rest solely upon superior power, wealth,
and technology, but must be solidly founded upon worldwide respect and
admiration for the Nation's high qualities as a leader in the realm of
' 2
ideas and of the spirit."'
These were grand and laudable purposes, and launched the NEA
and NEH with a sense of civic pride and a belief that government could
be a force for creative freedom, in contrast to totalitarian regimes which
control the arts for ideological purposes. Congress rejected the notion
that the NEA or NEH should promote any given orthodoxy or majority
viewpoint. "[O]ne of the artist's and the humanist's great values to society is the mirror of self-examination which they raise so that society can
become aware of its shortcomings as well as its strengths."' 3 Indeed,
Congress emphasized that the endowments were intended to encourage
"free inquiry and expression," that "conformity for its own sake is not to
be encouraged," and that "no undue preference should be given to any
particular style or school of thought or expression."' 4 In the end, the
standard "should be artistic and humanistic excellence."' 5 The scope of
NEA grants reaches all art forms, styles and media including painting,
photography, sculpture, crafts, poetry, fiction, music, dance, theater, film
and animation. The Helms Amendment places the original intent of the
NEA, as applied to all these fields, in jeopardy.
9. Id. § 951(2).
10. Id. § 951(3).
11. Id. § 951(5).

12. Id.§ 951(7).
13. 111 CONG. REC. 13,108.
14. Id.

15. Id.at 13,110.

HASTINGS COMM/ENT L.J.

B.

[Vol. 12:353

The Operation of the NEA

Between 1965 and 1988, the NEA reviewed approximately 302,000
grant applications and funded approximately 85,000 grants.' 6 In 1988,
out of 18,000 applications,' 7 the NEA distributed more than $169 million through 4500 grants to art institutions and individual artists."8
The NEA's system of awarding grants utilizes independent panels of
experts in each field who review applications and make grant recommendations to the chairperson. 9 Since 1965, 3300 people have served on
these panels. 20 There is a constant renewal of experts; between 40% and
E
60% of all panelists are replaced every year2.
The chairperson makes
the final funding decisions, with advice from the Presidentially-appointed
twenty-six member National Council on the Arts.2 2
In 1987, there were 92 grant-making panels composed of 678 individual artists, art administrators, state and local art agency professionals,
trustees of arts organizations, patrons, and representatives of private
philanthropic organizations, drawn from across the country and from all
disciplines. 23 The panels are charged with the duty of identifying proposals that "foster excellence, are reflective of exceptional talent, and have
24
significant literary, scholarly, cultural or artistic merit."
The panel review system has operated independently and effectively
for the last twenty-five years. 25 Indeed, in 1981 President Ronald Reagan's Task Force on the Arts and Humanities found that panel review
has proved to be a fair and effective system for grant-making at both
Endowments. 26 In particular, the Task Force endorsed the continuation
of this system, which leaves decisions about artistic and scholarly merit
to the judgment of respected professionals in the arts and the
humanities.2 7
Each application for a grant begins with the NEA's Statement of
Mission. Given the present controversy, it is worthwhile to reflect on the
first two paragraphs of its preamble:
16. 135 CONG. REC. H3639 (daily ed. July 12, 1989).
17. NEA Under Siege, MUSEUM & ARTS WASH., Nov./Dec. 1989 at 53, 54.
18. Id.
19. 20 U.S.C. § 959(a)(8) (1988).
20. Telephone interview with Romalyn Tilghman, Regional Representative, NEA (Apr.
9, 1990) [hereinafter Tilghman Interview]

21. Id.
22.
23.
24.
25.

20 U.S.C. § 955 (1985); See NEA Under Siege, supra note 17, at 55.
Tilghman Interview, supra note 20.
20 U.S.C. § 959(a)(8).
See NEA Under Siege, supra note 17, at 54.

26. Id. at 57.
27. Id.
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Throughout the ages, man has striven to go beyond the limits of the
immediate physical world to create that which was not there before
and thus nourish the human spirit. Our first record of man's perception of the world around him was through art scratched on cave walls,
carved in stone, or modeled in clay. Man's need to make, experience,
and comprehend art is as profound as his need to speak. It is through
art that we can understand ourselves and our potential. And it is
through art that we will be understood and remembered by those who
will come after us.
This nation's governance is based on our people's commitment to
freedom of imagination, thought, and expression. Our many aesthetic
and cultural traditions are precious to us for the rich variety of their
beauty and as a symbol of the diverse nature of the United States.28
Applicants are assured that the Endowment exercises "care to preserve and improve the environment in which the arts have flourished"
and that the Endowment "must not, under any circumstances, impose a
single aesthetic standard or attempt to direct artistic content."29 Among
potential programs, the application includes "opportunities for artists to
develop their talents," and "the creation, production, presentation/exhibition of innovative and diverse work that has potential to affect the art
form and directly or indirectly result over time in new art of permanent
value." 3 °
From 1965 until the enactment of the Helms restrictions, none of
the NEA applications contained any dictates concerning acceptable content. None of the "Review Criteria" contained any limitations based on
the subject matter of the proposed work.
The heart of the application is the summary of the proposed activity,
in which the applicant is asked to clearly and concisely describe the entire project and how he or she will spend the requested funds. 3' Given
the earlier assurances that the NEA would not impose any particular
artistic content, until now this section of the application gave no notice
that it would be used as a means for applying any litmus test by which a
proposed work would be judged against a pre-ordained standard of acceptable content.3 2 With the imposition of the Helms restrictions, however, this section takes on ominous importance. Here applicants will seal
their fate, for it is only by judging a work of art that has yet to be created
that the NEA can purport to enforce the Helms restrictions.
Beginning with applications distributed in November 1989 for fiscal
year 1990, a single sheet was inserted summarizing the Helms restric28.

NATIONAL ENDOWMENT FOR THE ARTS, APPLICATION GUIDELINES FISCAL YEAR

1990, at I [hereinafter NEA
29. Id.

APPLICATION].

30. Id. at 2.

31. Id. at 23, 25.
32. See NEA Under Siege, supra note 17, at 25.
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tions. To add to the intimidation, the very same sheet reminds applicants
that if the recipient of a grant "substantially fails to satisfy the purposes
for which such financial assistance is provided" and has not satisfied "the
criteria of excellence, exceptional talent and significant literary, cultural
or artistic merit, as determined by the Chairperson," then the Chairperson may (a) prohibit the use of the NEA's name in association with the
project, (b) require the publication of a disclaimer, or (c) take the results
of the "post-award evaluation" into consideration "for purposes of determining whether to provide any subsequent financial assistance."3 3
II
The NEA on a Slippery Slope
A. The Furor Over Serrano's Piss Christ
On May 18, 1989, Senator Alfonse D'Amato (R-N.Y.) took the Senate floor and denounced the NEA for helping to fund a $15,000 fellowship for artist Andres Serrano. In particular D'Amato characterized
Serrano's photograph Piss Christ as "garbage" and a "deplorable, despicable display of vulgarity." 34 D'Amato and twenty-six other senators
signed a letter to the NEA demanding changes in its procedures to prevent federal funding of "sacrilegious art."35 Meanwhile Helms issued his
own denunciation of Serrano, saying he "is not an artist. He is a jerk.
And he is taunting the American people, just as others are, in terms of
Christianity. ,

36

Serrano, a highly acclaimed Hispanic-American artist, has exhibited
his work nationally and internationally for more than fifteen years.3 7 In
1985 he was selected to participate in the Whitney Museum of American
Art's Bicentennial Exhibition. The following year Serrano received an
Individual Artist's Fellowship from the NEA. In 1987 he received an
Artist's Grant from the New York Foundation for the Arts, and in 1988
38
Serrano was given a prestigious Award in the Visual Arts.

Piss Christ had been included in a ten-city touring exhibit organized
by the Southeastern Center for Contemporary Art (SECCA), based in
Winston-Salem, North Carolina (not so coincidentally, Helm's home
state). SECCA had received $75,000 from the NEA, or about one quar33. NEA APPLICATION, supra note 28.
34. Parachini, Endowment Congressmen Feud Over Provocative Art, L.A. Times, June 14,
1989, § VI, at 10, col. 2 [hereinafter Congressmen Feud].
35. Id. at col. 1.
36. Parachini, Serrano Answers Congressional Critics, L.A. Times, Aug. 2, 1989, § VI, at
1, 4, col. I [hereinafter Serrano Answers Critics].
37. Honan, Andres Serrano: Contradictions In Life and Work, N.Y. Times, Aug. 16,
1989, at B1, B8 col. 3 [hereinafter Andres Serrano. Contradictions].
38. NEA Under Siege, supra note 17, at 55.
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ter of the cost of the show. Each of the ten artists exhibited, including
Serrano, received an award of $15,000. 3 9 The show was exhibited at the
Los Angeles County Art Museum, at the Carnegie-Mellon University
Art Gallery in Pittsburgh and at the Virginia Museum of Fine Arts.4
Piss Christ is a 60-inch x 40-inch cibachrome showing a plastic crucifix submerged in a brown liquid. Four years ago, Serrano began experimenting with the use of bodily fluids in his work-first blood, then urine
and, more recently, semen. "I use bodily fluids because they are life's
vital fluids,"'" he said. "They appeal to me visually and they're symbolically charged with meaning."' 42 Serrano denied that Piss Christ was sacrilegious. 4 3 "My work reflects ambivalent feelings about religion and
Christianity . . . of being drawn to Christ but resisting organized

Christianity."'
According to Donald Kuspit, professor of art history and philosophy at the State University of New York at Stony Brook, and author
of an essay in the show's catalogue, works like Piss Christ are aimed
against American superficiality, which denies the 'life blood' of
things."4 5
Not everyone found such artistic merit in Piss Christ. Armed with a
mailing list of 380,000 individuals and 178,000 churches, the American
Family Association (AFA), with 535 chapters in all 50 states, headed by
Reverend Donald Wildmon of Tupelo, Mississippi, first drew attention to
Serrano's work in April 1989. Allen Wildmon, a spokesmen for AFA,
candidly admitted that the issue is "whose set of values is going to dominate in society?" The attack on the NEA "is just one spoke in the wheel
as far as the overall picture-you've got rock music, you've got abortion.
Somebody's values are going to dominate. Is it going to be a humanistic
set of values, or a Biblical set of values?" 4 6
In the House of Representatives, Congressman Richard Armey (RTex.), a long-time foe of the NEA, seized the opportunity to renew his
attacks on federal funding of "offensive" art. Armey has publicly an39. Andres Serrano: Contradictions,supra note 37, at BI, col. 6.
40. Congressmen Feud, supra note 34, col. 6.
41. Serrano Answers Critics, supra note 36, at 4, col 3.
42. Id.
43. Congressmen Feud, supra note 34, col. 6.
44. Andres Serrano: Contradictions,supra note 37, at 1, col. 4.
45. Id., col. 6. One critic observed that Serrano's "use of bodily fluids is not intended to
arouse disgust but to challenge the notion of disgust where the human body is concerned." In
Piss Christ he sees "the arty images and the mass production of religious souvenirs that have
been partly responsible for the trivialization and exploitation of both religion and art." Brenson, Andres Serrano Show: Provocation and Spirituality, N.Y. Times, Dec. 8, 1989, at C28, col.

5.
46. NEA Under Siege, supra note 17, at 54.
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nounced that he does not believe the NEA should exist at all. "The
NEA is acting like they should have every privilege of a rich child. They
want freedom without responsibility." In a revealing analogy, Armey
compares the relationship between Congress and the NEA to that of a
parent and child. "In a way I'm asking the NEA to live by the same
standards that I set for my daughter. He who pays the bill sets the standards. My daughter wanted to go to college. I told her, you'll go to a
school I approve of and major in an area I approve of. I didn't want her
to major in art or history or literature or anything else that would leave
her unemployed." 47
B.

The Corcoran Gallery Cancels a Mapplethorpe Exhibit

On May 31, 1989, Senator Slade Gorton (R-Wash.) threatened to
introduce legislation banning future NEA grants to SECCA because of
Piss Christ.a" The controversy soon expanded beyond a single photograph to include a series of works by the late Robert Mapplethorpe. On
June 8, 1989, Armey and more than 100 other members of Congress
issued a letter to the NEA criticizing its support for a Mapplethorpe
show set to open at the prestigious Corcoran Gallery of Art in Washing49
ton, D.C.
Mapplethorpe, who reportedly died of AIDS at age 42 in March
1989, was known for sexually explicit and homo-erotic themes in his
photographs. The show, "Robert Mapplethorpe: The Perfect Moment,"
was exhibited in 1988 at the Institute of Contemporary Art at the University of Pennsylvania, and in addition to the Corcoran, was scheduled
to be exhibited in Hartford, Cincinnati and Boston.5"
The Corcoran receives about $300,000 a year in direct federal financial support. In 1984 Mapplethorpe received a $15,000 fellowship from
the NEA, which also paid $30,000 to defray the costs of the Mapplethorpe exhibit in Philadelphia, including the publication of the show's
program. 1
2
But the Mapplethorpe exhibit never appeared at the Corcoran and not as a result of any congressional edict. On June 13, 1989, Dr.
Christina Orr-Cahall, director of the Corcoran, stunned the art commu47. Id. at 55.
48. Congressmen Feud, supra note 34, col. 1.
49. Id. at 11, col. 1.

50. Id.
51. Id. at col. 2.
52. Fortunately, the Washington Project for the Arts picked up the Mapplethorpe show
and 49,000 people saw it in three and one-half weeks. Gamarekian, A "Tragedy of Errors"
Engulfs the Corcoran, N.Y. Times, Sept. 18, 1989, at Bl, col. 1. The show recently appeared
for two months at the University Art Museum, U.C. Berkeley, where one critic remarked, "It's
hard to imagine it igniting any further fuss in puritanically liberal Berkeley, but you never
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nity by voluntarily cancelling Mapplethorpe's show.53 Acknowledging
that the issue of federal funding for "provocative artists and their work
'was becoming a major political controversy,' Orr-Cahall announced that
'by presenting this show, we were doing so at the wrong place at the
wrong time. We had the strong potential to become some person['s]
political platform.' ""'
But, instead of defusing the controversy, the Corcoran cancellation
ignited a firestorm of protest across the nation, which engulfed Congress,
the NEA, and the arts community in a summer-long dispute that jeopardized the very existence of the Endowment itself.
C. The Senate Adopts the Helms Amendment
On July 26, 1989, the Senate, on a voice vote with few senators present, passed legislation, including an amendment proposed by Helms, that
would prohibit the use of federal arts funds to "promote, disseminate or
produce - (1) obscene or indecent materials, including but not limited
to depictions of sadomasochism, homo-eroticism, the exploitation of children, or individuals engaged in sex acts; or, (2) material which denigrates
the objects or beliefs of the adherents of a particular religion or nonreligion." The measure would also bar grants for artwork that "denigrates, debases or reviles a person, group, or class of citizens on the basis
of race, creed, sex, handicap, age or national origin.""5
The Helms Amendment was not yet law and still had to be considered in a conference committee with the House. But its sweeping language represented a frontal attack on artistic freedom and galvanized
support for the independence of the NEA. Existing and ad-hoc arts
groups sounded the alarm and urged their supporters to write and call
their congressmembers. 56
The NEA had never been the target of such controversy during its
twenty-five year existence, other than a spate of objections to individual
grants from time to time. In 1975 the Endowment suffered congressional
criticism for funding George Plimpton's American Literary Anthology/2,
which contained a one-word poem, Lighght. That same year, Helms issued his first attack on the NEA for awarding Erica Jong a $5,000 grant
know." Wilson, Upstaged By Its Own Notoriety, L.A. Times, Jan. 21, 1990, Calendar, at 103,
col. 1.
53. Congressmen Feud, supra note 34.
54. Id. Dr. Orr-Cahall resigned on Dec. 18, 1989. Gamarekian, Director of Corcoran
Resigns Under Fire, N.Y. Times, Dec. 19, 1989, at C19, col. 3.
55. 135 CONG. REC. S8806 (daily ed. July 26, 1989) (statement of the presiding officer).
56. National Association of Arts Organization's Flyer, Urgent: Act Now ProtectFreedom
of Expression and the National Endowment for The Arts, Aug. 16, 1989. Gamarekian, Arts
Groups Girdfor Battle in Capital, N.Y. Times, Aug. 29, 1989, at AI0, col. 1.
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which helped her write Fearof Flying, considered by Helms and others at
the time to be too sexually explicit. In 1977, former Senator William
Proxmire (D-Wisc.) bestowed his Golden Fleece Award on the NEA for
helping to fund an "anti-object"-a large batch of streamers thrown
from an airplane, which the artist characterized as "sculpting in space."
In 1984, former Representative Mario Biaggi (D-N.Y.) objected to a pro57
duction of Rigoletto that he deemed offensive to Italian-Americans.
But none of these protests posed any serious threat to the continued
vitality and independence of the NEA, free of political interference. At
worst, these periodic objections, combined with a general cutback in nonmilitary government spending during the Reagan era, helped justify
lower appropriations for the NEA. Beginning with a modest $2.5 million
in its first year, the NEA's budget rose during the 1970s to a high of $159
million in fiscal year 1981. Under President Reagan, the Endowments'
budget was reduced to $143 million in 1982. Adjusted for inflation, the
NEA appropriation has steadily declined over the past decade.58 Indeed,
in 1988, the government spent more money on military bands than on all
NEA grants combined. 59 It is a hopeful sign that President George
Bush's fiscal 1991 budget earmarked $175 million for the NEA, up from
$171.25 million this year, and $165 million for the NEH, up from $156.9
million this year.'
The Endowment has always made every dollar stretch and could
boast an increase in individual grants from 157 its first year to more than
4500 today. 6 ' For a quarter-century, the NEA's able leadership, with a
solid core of support in Congress, succeeded in subsidizing the arts without establishing a regime of state-approved art which many other countries have experienced. In staving off the 1975 challenge to the NEA,
Senator Claiborne Pell (D-R.I.), a key author of the original enabling
legislation, reminded the Senate that "for any program to be successful,
it must take an occasional chance, and it must be willing to fund projects
or proposals which could well backfire and arouse anti-intellectualism
62
and negativism.
But the Helms Amendment represented more than a critique of two
particular grants. If enacted, its vague language was sure to confuse and
intimidate even the boldest of artists. After all, is there any national consensus on the definition of "indecent materials"? What constitutes
"homo-eroticism"? How does one decide if something "denigrates the
57. NEA Under Siege, supra note 17, at 55, 57.

58. Id. at 56.
59. Id.

60. L.A. Times, Jan. 30, 1990, § F, at 1.
61. NEA Under Siege, supra note 17, at 56.
62. Id. at 53.
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objects . . of a particular religion"? What does "non-religion" mean?
63
Could one run afoul of the law by "denigrating" atheism?
While the Helms Amendment was pending, The New York Times
asked the directors of six major arts organizations that currently receive
NEA funding to identify established works of art that would have been
prohibited from receiving NEA funds under the Helms Amendment.
Over fifty well-known works from the fields of dance, theater, film, photography, opera, and painting were listed. They included Aristophanes's
The Clouds (denigrates religion); all the plays written by Sean O'Casey
(denigrates Catholics and Catholicism); Werner Herzog's Even Dwarfs
Started Small (insults the handicapped); D. W. Griffith's, The Birth of a
Nation (denigrates ethnic groups); Ingmar Bergman's The Virgin Spring
(depicts sex with children); Verdi's Rigoletto (denigrates a hunchback);
and Britten's Death in Venice (depicts homo-eroticism involving children). According to Joanne Koch, executive director of the Film Society
of Lincoln Center, since the Society "is devoted to presenting the best in
cinema from an artistic perspective-rather than a political bias-there is
virtually no way that our many programs could continue within the confines of Senator Helms' bill." 64
Beyond its restrictive language, the Helms Amendment proposed
three additional punitive measures. First, it would have imposed a fiveyear moratorium on any NEA funding to SECCA, because of the Serrano exhibit, and to the Institute of Contemporary Art, because of the
Mapplethorpe show. Second, it would cut $45,000 from the NEA
budget-the exact amount of the Serrano and Mapplethorpe grants.
And third, it would cut $400,000 from the Visual Arts Program
($200,000 each from the local arts and folk arts programs).6 5 The potential chilling effect on artists and art organizations was lost on no one.
D. Congress Enacts the First Content Restrictions in NEA History
After three months of national debate, the twenty-five members of
the House and Senate conference committee met on September 27, 1989.
One of the committee's leaders, Representative Sidney Yates (D-Ill.), a
staunch NEA defender, had spent the summer recess attempting to craft
a compromise that would derail the Helms Amendment. As soon as the
committee met, the compromise began to emerge. The Helms Amendment would be pared down, leaving only the restriction on obscenity, on
the theory that obscenity enjoys no First Amendment protection, there63. See 135 CONG. REC. H5632 (daily ed. Sept. 13, 1989) (statement of Sen. Yates).
64. Caution: This Art May Offend, N.Y. Times, Aug. 11, 1989, at A27, col. 3.
65. S. REP. No. 85, 101st Cong., 1st Sess. 113 (1989).
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fore, the NEA should not fund "illegal" art.6 6 "The language we use in
setting standards to rule out obscenity," Yates announced, "should be
the same as used by the Supreme Court in defining obscenity."6 7 Yates'
proposal met with some opposition. Senator J. Bennett Johnston (D-La.)
demanded the entire Congress vote on the compromise and Senator
James A. McClure (R-Id.), the ranking Republican on the committee,
said that the Supreme Court standards were not strict enough when it
came to spending tax dollars.6"
Parliamentary maneuvering brought the issue back to the Senate
floor. On September 29, 1989, the Helms Amendment was submitted to
the full Senate, which rejected it, 62 to 35. Helms countered by offering
to limit his restrictions to a ban on "obscene or indecent" art, but instead, on a motion by Senator Wyche Fowler (D-Ga.), the word "indecent" was eliminated, and the full Senate, on a vote of 65 to 31, approved
the revised amendment. On the same day, the conference committee
adopted the new version and sent its Report to the House and Senate.6 9
The Report is a classic example of political hypocrisy. It proudly
announces that "censorship inhibits and stultifies the full expression of
art" and that "free inquiry and expression is reaffirmed." Likewise, the
Report "reaffirms the declaration of freedom of expression for American
artists, writers, composers, dramatists and all practitioners of the arts
which was contained in the Senate report when the National Endowments for the Arts and Humanities were created in 1965." Finally, the
Report declares that "the House and Senate have no wish to nor do they
intend by expressing their views herein to censor NEA or to impose their
views on NEA. ' 7
With that, the very next sentence of the Report states that the
"NEA erred in approving the grants for exhibiting publicly certain controversial photographs by Robert Mapplethorpe and by granting a fellowship for Andres Serrano, whose subsequent work included a
photograph of a crucifix in a jar of urine." The Report does not pause to
explain how the NEA's original decision to grant Serrano a fellowship
was in error if it was Serrano's "subsequent" work to which Congress
retroactively objected. More fundamentally, the Report is oblivious to
the fact that by officially chastizing the NEA for funding "certain contro66. Kastor, Obscenity Measure Approved, Wash. Post, Sept. 30, 1989, at A3, col. 5. See
also 135 CONG. REC. S12,969 (daily ed. Oct. 7, 1989).
67. Honan, Compromise Is Proposed on Helms Amendment, N.Y. Times, Sept. 28, 1989,
at C14, col. 3.
68. See 135 CONG. REC. S12,109 (daily ed. Sept. 28, 1989) (statement of Sen. Helms).
Honan, supra note 67.
69. Kastor, supra note 66.
70. H.R. CONF. REP. No. 264, 101st Cong., 1st Sess., 77-78 (1989).
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versial photographs," the House and Senate were indeed "impos[ing]
their views on NEA," regardless of their earlier disclaimer to the
contrary. 7 1
The heart of the Report is the adoption of a new content-based standard for all NEA and NEH grants for fiscal year 1990. Contrary to the
impression left by congressional leaders, the new standard is not merely
an incorporation of the Miller v. Californiadefinition of obscenity. 72 The
exact language reads as follows:
None of the funds authorized to be appropriated for the National Endowment for the Arts or the National Endowment for the Humanities
may be used to promote, disseminate, or produce materials which in
the judgment of the National Endowment for the Arts or National
Endowment for the Humanities may be considered obscene, including
but not limited to, depictions of sadomasochism, homo-eroticism, the
sexual exploitation of children, or individuals engaged in sex acts and

which, when taken as a whole, do not have serious literary, artistic,
political or scientific value.73
In a subsequent "Sense of the Congress" gloss on the new standards,
the Report makes the following observations, which reflect on the intention of the legislators in enacting the new restrictions:
(B) It is the Sense of the Congress:
(1) That under the present procedures employed for awarding
National Endowment for the Arts grants, although the National Endowment for the Arts has had an excellent record over the years, it is
possible for projects to be funded without adequate review of the artistic content or value of the work.
(2) That recently works have been funded which are without artistic value but which are criticized as pornographic and shocking by
any standards. 74
The Report resolves that "all artistic works do not have artistic or humanistic excellence and an application can include works that possess
75
both non-excellent and excellent portions.
Leaving no doubt that the NEA would be subjected to continuing
congressional scrutiny, the Report called for the establishment of a temporary Independent Commission to review the NEA's "grant making
procedures, including those of its panel system" and to consider
"whether the standard for publicly funded art should be different than
the standard for privately funded art." The Report poses the ominous
question "whether there should be standards for grant making other than
'substantial artistic and cultural significance, giving emphasis to American creativity and cultural diversity and the maintenance and encourage71.
72.
73.
74.
75.

Id.
Miller v. California, 413 U.S. 15 (1973).
H.R. CONF. REP. No. 264, supra note 70, at 76 (emphasis added).
Id. at 77.
Id.
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ment of professional excellence.' "76 Notwithstanding its title, the
Independent Commission was not left to independently decide what
"standards" it should consider. Instead, the Report dictates that among
the criteria to be considered "the commission shall include but not be
limited to possible standards where (a) applying contemporary community standards would find that the work taken as a whole appeals to a
prurient interest; (b) the work depicts or describes in a patently offensive
way, sexual conduct; and (c) the work, taken as a whole, lacks serious
artistic and cultural value." 7 7
If the Report was attempting to incorporate the Miller obscenity
standard, it missed the mark, and instead, introduced further ambiguity
into an already uncertain area.78
Beyond the new content restrictions and the Independent Commission, the Report enacted further punitive measures. Instead of imposing
the five-year ban on NEA funding for SECCA and the Institute of Contemporary Art that Helms had proposed, the new law requires the NEA
to notify Congress in advance if it plans to issue any grant to either of
these specifically named organizations and cuts $45,000 from the NEA
appropriations, the exact amount originally awarded to the NEA. Finally, the $400,000 the Senate had cut from the visual arts program was
restored, but was shifted to other NEA departments.7 9
Having reached a political compromise, the House and Senate
promptly adopted the Conference Committee's Report, and, as part of
the Interior Department's 1990 appropriations bill, it became law.8 °
The arts community expressed a collective sigh of relief. Many who
had not read the new law assumed that it simply reiterated the unassailable proposition that the federal government would not provide funds for
illegal material. Ted Potter, executive director of the Southeastern
Center for Contemporary Art (SECCA) called it "very good news.... If
that blacklisting ban had remained ... every arts institution in the country had better have been prepared for the worst. That kind of political
punishment would have been inflicted again and again. We're happy not
only for our institution but for the arts community in general."'81
Since the Helms Amendment had originally contained six repressive
measures, the arts community felt lucky to survive with so few of them
76. Id.
77.
78.
79.
80.

Id. (emphasis added).
See discussion in Part V, infra.
H.R. CONF. REP. No. 264, supra note 70 at 73-74.
Department of the Interior and Related Agencies Appropriations Act of 1990, Pub. L.

No. 101-121, 1989 U.S. CODE CONG. & ADMIN. NEWS (103 Stat.) 741 (to be codified at 20
U.S.C. § 954).
81. Kastor, supra note 66.
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intact. As it turns out, that's exactly how Helms planned it all along. As
soon as the Conference Report was issued, Helms declared victory. "The
NEA has gotten the message. I don't believe you're going to see any
more of this garbage being funded by the taxpayers." 2 As for the sections of the Amendment that were abandoned, Helms ruefully admitted
that they were intended as "throwaways," included as potential bargaining chips.8 3
E. "Mr. Frohnmayer's Fumble"
On the same day the Conference Committee issued its Report, a
news item of equal or potentially greater significance to the future of
American art received little attention: "Oregon Lawyer John E.
Frohnmayer Confirmed by Senate as NEA Chairman." 4 Culminating a
five-month search, President Bush nominated Frohnmayer to fill the vacancy left by the resignation of Frank S. Hodsoll in February 1989. In
no small part, the absence of an NEA Chairman during the confrontations engineered by Helms had weakened the rudderless agency's ability
to effectively defend itself. Before his appointment, Frohnmayer had specialized in First Amendment law and was active in local, state and national arts organizations. He was chairman of the Oregon Arts
Commission for four years and comes from a family of lawyers and
musicians.5

Aware of the turmoil surrounding the agency he would soon head,
Frohnmayer remarked that his friends suggested he needed "body armor
and helmet rather than any background on the arts." During the confirmation process, he steered clear of the Helms Amendment. "I am obviously concerned about the nature of the language and what constraints it
puts on the agency," Frohnmayer said, "but I don't think it appropriate
for me to speculate on 'what I would do if,' because it is so unclear what
the ultimate language will be." 6
On the broader issue of the proper relationship between the arts and
federal funding, Frohnmayer said he welcomed the debate because it
helped "focus on why the arts really are important to our Government.
The Government can't call an artist into being or say 'go out and create,'
82. Id.
83. Id.
84. Honan, Conferees Reject Helms Proposalto Restrict Financingof the Arts, N.Y. Times,
Sept. 30, 1989, § 1, at 1, col. 1.
85. Gamarekian, Endowment Nominee Making Rounds in Capital, N.Y. Times, Sept. 12,
1989, at C16, col. 3.
86. Id.
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but the Government can be an enabler, provide both an atmosphere and
a little financial support to assist in that process."" 7
Frohnmayer had just taken office on October 10, 1989, when the
"debate" he had welcomed turned into an ugly crisis. His abrupt cancellation of an NEA grant for a controversial AIDS exhibit led to calls for
his resignation and placed his First Amendment credentials in doubt.8"
In July 1989 the NEA had awarded a $10,000 grant to Artists
Space, a well-known New York artist-run gallery, to help present a show
entitled Witnesses: Against Our Vanishing. The show, involving the
work of twenty-three different artists, was organized by Nan Goldin, a
prominent Boston artist and photographer.89 Judged under long-standing NEA guidelines (before the new restrictions were enacted), Artists
Space's November 1988 application stated that the show would deal with
the AIDS crisis by focusing "on three areas: sexuality, recovery from
drug abuse [and] death." 9° The application noted that "the issue of sexuality deals with the sublimation of sexuality through art or art as safe
91
sex."
Susan Wyatt, director of Artists Space, deliberately warned
Frohnmayer that the show, set to open November 16, 1989, could rekindle the NEA debate. She said she did not want the new chairman to be
"blind-sided" by developments of which he had no knowledge, and
frankly admitted that she intended to provoke a confrontation over the
principle of federal control of the arts. 92
While the Artists Space controversy was simmering, Frohnmayer
was grappling with the delicate task of implementing the new content
restrictions which by then had become law. Meeting with the National
Council on the Arts, NEA's advisory body, Frohnmayer released a draft
of a letter he intended to send to all potential grantees as an attachment
to the 1990 guidelines. Characterizing the 1989 debate as "the most serious in the history of the Endowment," Frohnmayer's memorandum
stated that until the Independent Commission issued its report, "we must
and will enforce the new legislation to the best of our ability." 93 Without
elaboration, the memorandum simply quoted the text of the new restrictions and pointed out that the chairperson had authority to take certain
87. Id.
88. Honan, Artists React to Grant Withdrawal, N.Y. Times, Nov. 10, 1989, at BI3, col. 2.
89. Honan, Endowmentfor Arts Withdraws Support ofa Show on AIDS, N.Y. Times, Nov.
9, 1989, at Al, col. 6 [hereinafter Endowment for Arts Withdraws Support].

90. Parachini, NEA FacesNew Controversy in New York Show, L.A. Times, Nov. 6, 1989,
at FI, col. 2 [hereinafter NEA Faces New Controversy].
91. Id.
92. Endowment for Arts Withdraws Support, supra note 89.
93. Letter from John E. Frohnmayer to members of the National Council on the Arts
(Nov. 8, 1988).
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actions "as a result of post-award evaluation of grants."9 4 "You may or
may not like or agree with the new law, but it is still the law," the memorandum stated.9 5 Frohnmayer assured the recipients that he would "do
everything in [his] power to serve and promote art."9 6
At first Frohnmayer planned to draft written standards to put the
1990 content restrictions officially in place, admitting that "it's a whole
lot harder in the specific to make these decisions than it is in the abstract." 97 In the end, however, the 1990 guidelines were issued with only
a one-page insert which simply quoted the new restrictions as adopted by
98
Congress.
Meanwhile, the Artists Space situation grew worse. Frohnmayer
learned that the show's catalogue contained an essay by photographer
David Wojnarowicz, that was highly critical of public officials whom the
author felt were insensitive to the suffering of AIDS victims, including
Senator Helms; John Cardinal O'Connor, the Roman Catholic Archbishop of New York; and Representative William E. Dannemeyer (RCal.), author of" 'Shadow in the Land: Homosexuality in America,'...
which argues that homosexuality is 'curable.' "99
On November 3, 1989, in his first publicly announced official act,
Frohnmayer stunned the arts community by withdrawing all NEA sponsorship from the "Witnesses" show. Because he had not seen either the
show or its catalogue, Frohnmayer's cancellation letter to Artists Space
could only state "I understand that certain texts, photographs and other
representations in the exhibition may offend the language of the FY 1990
Appropriation Act ... ." Conceding that Witnesses was funded in 1989
and thus "technically" was not subject to the 1990 regulations,
Frohnmayer nevertheless proceeded to retroactively apply the new restrictions. "Given our recent review, and the current political climate, I
believe that the use of Endowment funds to exhibit or publish this work
is in violation of the spirit of the Congressional directive."'" Referring
to "the recent criticism the Endowment has come under and the seriousness of Congress' directive," Frohnmayer wrote that "we must all work
together to ensure that projects funded by the Endowment do not violate
either the spirit or the letter of the law."' 0 ' Frohnmayer added: "The
message has been clearly and strongly conveyed to us that Congress
94. Id.
95. Id.
96. Id.
97. Honan, Arts Chief's Potholed Path to a Grants Decision, N.Y. Times, Nov. 30, 1989, at
C13, col. 1.
98. NEA APPLICATION, supra note 28.
99. Artists React to Grant Withdrawal, supra note 88, at B13, col. 4.
100. Letter from John E. Frohnmayer to Susan Wyatt (Nov. 3, 1989).
101. Id.
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means business."' 2 Frohnmayer advised Artists Space to relinquish the
Endowment's grant and in its publicity to employ the disclaimer: "The
National Endowment for the Arts has not supported this exhibition or its
catalogue."' 3 Frohnmayer concluded that his decision was "in our mutual best interest" and that he was anxious "to work with you to assure
that your commitment to artistic excellence is not abridged and the law is
fully obeyed."'"
The reaction to Frohnmayer's decision was immediate, widespread,
and overwhelmingly negative. 15 "This is setting a very dangerous precedent," Susan Wyatt said. "We did a show of Eastern European art here
last June, and I know what official art is all about, and I just hope we're
not moving into that."'0 6 First Amendment lawyer, Floyd Abrams, said:
"To withdraw funding of artistic works because the catalogue for those
works criticizes public officials and other prominent figures is an appalling surrender of First Amendment principle."' 0 7 And in an editorial
entitled Mr. Frohnmayer's Fumble, The New York Times chided the
Chairman for digging "himself a very deep hole" instead of resisting the
"big chill" which the new law had cast over the arts community. 1°8 To
his credit, Archbishop O'Connor, one of the targets of the Witnesses catalogue, issued a statement saying, in part: "Had I been consulted, I
would have urged very strongly that the National Endowment not withdraw its sponsorship on the basis of criticism against me personally. I do
09
not consider myself exempt from or above criticism by anyone."'1
Despite Frohnmayer's decision, Witnesses opened on schedule. It received headline attention across the country due largely to the outrage
over Frohnmayer's actions. Los Angeles Times art critic Suzanne
Muchnic wrote that the exhibit reveals "rage, denial, grief and transcendence... all filtered through the artist's perceptions and made visual."" 0
John Russell, in The New York Times, wrote that the exhibit was "an
attempt to bear witness in terms of art. If some of it is unpleasant and
disturbing, it could not be otherwise."' Just as the controversial show
102.
103.
104.
105.
106.

Id.
Id.
Id.
Artists React to Grant Withdrawal, supra note 88 at col. 4.
Endowment for Arts Withdraws Support, supra note 89, at 134, col. 4.

107. Artists React to Grant Withdrawal, supra note 88, at 1313, col. 5.
108. Mr. Frohnmayer'sFumble, N.Y. Times, Nov. 17, 1989, at A38, col. 1.
109. Artists React to Grant Withdrawal, supra note 88, at B13, col. 5.
110. Muchnic, Witnesses' Show Presents AIDS As A Complex Issue, L.A. Times, Nov. 16,
1989, § F, at 1, col. 5.
111. Russell, A Show Boldly Confronts AIDS, N.Y. Times, Nov. 16, 1989, at BI, col. 3.
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opened, Leonard Bernstein announced that he was declining the National Medal of Arts in protest over Frohnmayer's actions."2
Frohnmayer, after visiting Artists Space, announced that the new
law was "unnecessary" and he would "certainly work for its removal." ' 3
He denied that the NEA would be an "arts cop" and insisted that it
would continue to fund "artistic excellence."" ' 4 But Frohnmayer's remarks did not quell the maelstrom of outrage at his decision. Just when
the arts community had been led to believe that only the limited category
of illegal "obscenity" fell within the new guidelines, Frohnmayer had so
broadly interpreted them that now even political speech-the core value
at the heart of the First Amendment-was in jeopardy.
Frohnmayer quickly decided to cut his losses. On November 17,
1989, after four members of the National Council on the Arts visited the
show and urged him to reconsider, Frohnmayer announced that he was
reversing course and would restore the $10,000 grant. Nan Goldin, the
show's organizer, said: "I believe that this battle is won, but we'll keep
on fighting the war against homophobia, AIDS phobia and restrictions
on our freedom to speak ....

We must now fight to abolish the Helms

Amendment in any version."'' 5
F. Calm Before the Storm
The NEA is subject to periodic reauthorization and will expire October 1, 1990, unless it is reauthorized this year." 6 Many observers believe that the 1989 skirmishes were mere prologue to a wider and deeper
attack on the entire system of federal funding for the arts and
humanities.
As 1990 began, the anti-NEA forces had a new leader, Representative Dana Rohrabacher (R-Cal.). Taking up where Helms left off, Rohrabacher plans to offer legislation this year that would not merely restrict
To build support, RohraNEA grants, but abolish the NEA entirely.'
bacher has issued a series of "Dear Colleague" letters denouncing vari112. Kimmelman, Bernstein Refuses Art Medal, N.Y. Times, Nov. 16, 1989, at BI, col. 6.
113. Honan, Arts Chief Now Favors End Of Law On Grants, N.Y. Times, Nov. 16, 1989, at
B4, col. I.
114. 'Arts Cop'Role Ruled Out By Agency Chief L.A. Times, Nov. 11, 1989, at A29, col. 1.
115. Parachini, NEA Reverses Course, Decides to Fund ControversialAIDS-Related Art
Show, L.A. Times, Nov. 17, 1989, at A4, col. 4; Honan, National Arts Chief In A Reversal,
Gives Grant To AIDS Show, N.Y. Times, Nov. 17, 1989, at A1, col. 1.
116. Honan, The Arts Endowment: Still in Trouble, N.Y. Times, Oct. 8, 1989, at E7, col. 1;
Parachini, Arts Supporters Expect Delay on Endowment Funding Bill, L.A. Times, Nov. 6,
1989, at Fl, col. 3.
117. Gamarekian, Arts and Congress: A New Round, N.Y. Times, Mar. 3, 1990, § I at 11,
col. 4.
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ous art projects allegedly funded by the NEA. t1 8 Rohrabacher
mistakenly accused the NEA of funding a show by Annie Sprinkle, a
self-described "post porn modernist" and star of X-rated videos. Sprinkle's performances were not paid for with federal funds, although the
Manhattan club where she appeared, The Kitchen, received NEA funds
to cover its operating expenses.1" 9 Rohrabacher appears intent on inflaming public opinion
by catering to antiintellectualism and the rejection
120
art.
of unorthodox
The first reauthorization hearing this year was held on March 5,
1990, at the J. Paul Getty Museum in Malibu, California. A series of
witnesses, including Frohnmayer, author Norman Cousins, and muralist
Judith Baca, urged Congress to extend the life of the NEA, free of political interference. ' Frohnmayer showed a renewed commitment toward
freedom of expression. "Every society needs its artists, they are its
watchers, its critics, its champions. It is a commentary on the strength
and wisdom of a government which supports the arts without content
122
restraints."
Supporters of the arts have also shown uncharacteristic unity and
organization as they prepare for the 1990 battle of reauthorization. Cultural Advocacy Day, March 20, organized ten years ago and traditionally a day of quiet lobbying, was marked this year by vociferous speeches
and demonstrations featuring well-known artists, writers, actors and
leaders of arts organizations. 123 "Reauthorization without compromise"
was the rallying cry at a demonstration organized by the Arts Coalition
for Cultural Freedom. Vaclav Havel, President of Czechoslovakia, who
had been imprisoned for his writings, sent a message of artistic solidarity:
118. Conservatives Ready Offensive, supra notes.
119. Richardson, National Endowment for the Arts Helps Fund Porn Star's Stage Show,
Wash. Times, Feb. 6, 1990, § A at 1.
120. Rohrabacher's attempt to publicly stigmatize art which is outside the mainstream is
reminiscent of the Exhibition of Degenerate Art organized in Nazi Germany in 1937 by propagandist Josef Goebbels. Five thousand paintings and sculptures were confiscated, of which 700
were put on display and branded "degenerate" because they failed to uphold the National
Socialist ideas. The works included paintings by Gauguin, Picasso, Mondrian, Chagall,
Kandinsky, Klee and Dada. I. Dunlop, The Shock of the New 224-59 (1972).
121. Parachini and Valazquez, Federal Funding of ControversialArt Defended, L.A. Times,
Mar. 6, 1990, at Fl, col. 5. Cousins argued that "the greatest danger we face is to think that
anyone knows enough to tell an artist what to paint and an author what to write. It is the

shortest of all steps from telling writers what not to write or a painter what not to paint to
telling a citizen what not to, think or to think." Baca urged Congress to double the NEA

budget. "The United States should be the leader in the free market of ideas, and remember
that an idea with which the majority of people do not agree could foster the greatest creativity

in others."
122. Id.
123. Gamarekian, Hundreds Rally for Arts Grants Without Strings, N.Y. Times, Mar. 21,
1990, at B3, col. 1.
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"There are those around the world, indeed, even in those democracies
with the longest tradition of free speech, and expression, who would attempt to limit the artist to what is acceptable, conventional and comfortable. We send our warm greetings and support to American artists... in
Washington to reaffirm their commitment to free artisitic expression." 12' 4
Representative Pat Williams (D-Mont.), chairman of the House Education and Labor Committee's Subcommittee on Select Education and
Post-Secondary Education, began reauthorization hearings last November, in what he called "a climate charged with controversy and emotion
unprecedented in the endowment's quarter of a century."12' 5 Unlike routine reauthorization hearings of the past, Williams stated that the latest
hearings would confront the fundamental question whether the rights of
freedom of expression for artists can be reconciled with the duty of legislators to monitor the use of public funds:
It may well be that in responding to recent Congressional language the
NEA has begun to have a chilling effect on art in the United States....
And it may be we are entering the quicksand of censorship. This committee must thoughtfully consider whether the Federal Government
can maintain an environment necessary for artistic creativity to flourish while fulfilling the recent Congressional mandate that bans assistance to certain art based on content, not quality. Congressional
pressure has placed NEA on a slippery slope.116
III
The New NEA Restrictions Unconstitutionally Deny a
Government Benefit on the Basis of the
Content of Protected Speech
No argument during the debates over restricting NEA funding attracted more support for the Helms Amendment, even among moderate
members of Congress, than the contention that the proposed restrictions
had nothing to do with censorship but were only a responsible effort by
elected officials to protect the taxpayers.I2 7 After all, every artist is entirely free to create any art he or she wants, no matter how sexually
explicit or outrageously offensive, so long as the taxpayers did not have
to pay for it. Many congressmen seemed genuinely offended to be accused of being censors when, as they saw it, all they were doing was
carrying out their duty to supervise the expenditure of public funds.
124. Parachini, Arts Advocates Callfor 'a War Footing' at Washington Rally, L.A. Times,

Mar. 21, 1990, § F at 1, col. 4.
125. Gamarekian, Federal HearingsBegin on Aid to The Arts, N.Y. Times, Nov. 16, 1989,

at B4, col. 5.
126. Id.
127. Oreskes, The Politically Knowledgeable Hope the Outcry in the Arts Community Will

Quiet Down, N.Y. Times, Aug. 14, 1989, at A7, col. 5.
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This Faustian argument reflects the notion that artists who accept
money from the government must give up a portion of their soul. If they
want to insist on total independence, then they have to remain totally
independent. There is not a little of the philosophy of in loco parentis in
this argument. The artist is seen as the child, the government as the
parent. The child is financially dependent on the parent; the parent,
therefore, dictates what the child does. If the child wishes to be free of
the parent's control, the child must give up his allowance. It's as simple
as that.
Whether or not these notions have any validity in personal, private,
and family matters, when it comes to the relationship between artists and
their government there is one additional factor: the First Amendment.
The Supreme Court has long held that once Congress decides to grant
subsidies, distribute public funds or authorize exemptions, it must do so
without penalizing individuals for their beliefs, no matter how unorthodox, and without abridging their free speech, no matter how
controversial.

28

Justice William Brennan put it best in Speiser v. Randall:
It cannot be gainsaid that a discriminatory denial of a tax exemption
for engaging in speech is a limitation on free speech ....

To deny an

exemption to claimants who engage in certain forms of speech is in
effect to penalize them for such speech. Its deterrent effect is the same
as if the State were to fine them for this speech. The appellees are
plainly mistaken in their argument that, because a tax exemption
is a
129

'privilege' or 'bounty,' its denial may not infringe speech.

Actually, on reflection, this constitutional doctrine makes perfect
sense. No one would seriously argue that Congress could constitutionally pass a law specifying that Social Security benefits could only be paid
to Democrats or that religious tax exemptions could only be claimed by
Episcopalians. Such overt acts of discrimination could not be justified by
the claim that Congress was simply conserving taxpayers' money. Closer
to home, no one would seriously argue (not even Senator Helms) that
Congress could constitutionally pass a law providing that NEA grants
could be awarded only to French Impressionists or only to classical musicians or only to painters of still lifes. But that is precisely what the
Helms Amendment and the restrictions that ultimately became law purport to do. They isolate a category of visual art, based on its content,
namely sexually explicit images, and categorically deny it any NEA
funding. Under long-standing constitutional principles, this approach violates the First Amendment.
128. See generally Speiser v. Randall, 357 U.S. 513 (1958); Lemont v. Postmaster General,
381 U.S. 301 (1965).
129. 357 U.S. 513, 518 (1958).
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In Speiser v. Randall, the Supreme Court was confronted with the
allocation of property tax exemptions by the State of California. The
state constitution provided special tax benefits for veterans, but an
amendment to the constitution barred tax exemptions to any person who
advocated the violent overthrow of the government. The property tax
form was changed to include an oath that the applicant did not so advocate. The petitioners, applicants for the veterans exemption, refused to
sign the oath and were denied the exemption. 3 °
With Justice Clark as the sole dissenter, the Court, in an opinion by
Justice Brennan, found the scheme unconstitutional. Justice Brennan
reasoned that the law placed the burden of proof on those wishing to
exercise their First Amendment rights and thus invited self-censorship.
In words aptly applied to the new NEA regulations, Justice Brennan
held that "the man who knows that he must bring forth proof and persuade another of the lawfulness of his conduct necessarily must steer far
wider of the unlawful zone than if the State must bear these burdens." '"'
Justice Clark's dissent also sounds familiar in the context of the
NEA debate. He was convinced that it was within the power of the state
to decline to subsidize those engaged in its overthrow. Because a tax
exemption was a "bounty" granted by the state, the state could "attach
conditions to its bounty" and place the burden "upon the one seeking
[its] grace.' ' 1 32 Justice Clark reasoned that:
This is not a criminal proceeding. Neither fine nor imprisonment is
involved .... Appellants are free to speak as they wish, to advocate
what they will. If they advocate the violent and forceful overthrow of
the California Government, California will take no action against them
under the tax provisions here in question. But it will refuse to take any
action for them, in the sense of extending to them the legislative largesse that is inherent in the granting of any tax exemption or
deduction. 133
For the majority, Justice Brennan firmly rejected this notion in the
portion of his opinion quoted above.'3 4 The denial of a tax exemption
was indeed equivalent to a fine. 135 The fact that at the time Speiser was
decided, one could have been criminally punished for advocating the vio130. Id. at 515. Lawrence Speiser was a Korean War veteran and legal director for the
Northern California chapter of the American Civil Liberties Union (ACLU). He argued and
won his own case and later became director of the ACLU's Washington, D.C., office. S.

ACLU 245 (1990).
Professor Walker's engrossing account of the ACLU's pivotal role inthe development of
American constitutional law documents the landmark cases in which the ACLU has opposed
censorship and prior restraints.
131. Speiser, 357 U.S. at 526.
132. Id. at 541.
133. Id. at 540-41.
134. Id. at 518. See also supra notes 112, 114 and accompanying text.
135. 357 U.S. at 518.
WALKER, IN DEFENSE OF AMERICAN LIBERTIES-A HISTORY OF THE
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lent overthrow of the government,1 36 did not insulate the California law
from a finding of unconstitutionality. Knowing that he may have to convince the tax assessor that he did not advocate violent overthrow, an
applicant is likely to be inhibited from engaging in speech close to the
line between what is protected and what is unprotected. California's procedure, according to Justice Brennan, "can only result in a deterrence of
speech which the Constitution makes free."' 3 7

Surely the same must be said of the new NEA restrictions. Given
the vague elasticity of the prohibition on materials which "may be considered obscene, including but not limited to, depictions of sadomasochism, homo-eroticism, the sexual exploitation of children, or individuals
engaged in sex acts,"'

38

there is no doubt that artists will be deterred

from expressing speech which is otherwise protected by the Constitution
for fear that they must convince the Chairperson of the NEA, like the
tax assessor in Speiser, that the art they propose to create does not run
afoul of these elusive guidelines.
In 1965, the Court bolstered Speiser in Lamont v. Postmaster General,'3 9 which examined a federal program to screen second-class foreign
mail for "communist political propaganda."'" Suspicious mail was not
excluded automatically; instead it was held up and the addressee was
notified that if he simply filled out a postcard requesting delivery, he
would receive delivery. In addition, if the addressee wished to receive
any "similar publication," he could have his name added to a list maintained by the Post Office. 4 '

Corliss Lamont, an outspoken liberal, refused to fill out the postcard
and sued the government instead. Hoping to blunt Lamont's suit, the
government kindly notified him that they considered the lawsuit to be the
equivalent of the postcard and would list him anyway. Unfazed, Lamont
amended his suit to attack the constitutionality of the listing. 42
The Supreme Court, in an unanimous opinion by Justice Douglas,
held that the entire screening process violated the First Amendment. ' 43
Justice Douglas began by quoting Justice Holmes' dissent in Milwaukee
Publishing Company v. Burleson: "The United States may give up the
Post Office when it sees fit, but while it carries it on the use of the mails is
136. Not until 1969 did the Court hold that advocacy alone, unaccompanied by the likelihood of inciting or producing imminent lawless action, was constitutionally protected. Brandenburg v. Ohio, 395 U.S. 444 (1969).
137. 357 U.S. at 526.
138. 1990 Appropriations Act, supra note 2.
139. 381 U.S. 301 (1965).
140. Id. at 302.
141. Id. at 303.
142. Id. at 304.
143. Id. at 305.
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almost as much a part of free speech as the right to use our tongues. '
It can as well be said that the United States may give up the NEA when
it sees fit, but while it carries it on, the funding of the arts is almost as
much a part of free speech as the right of artists to use their paints and
brushes.
Where the government cannot ban speech outright, it cannot burden
the expression of that speech in ways intended as a sanction. Justice
Douglas pointed out the obvious: "Who would welcome notifying the
government that they wish to be publicly listed as desiring what the government has stigmatized as 'communist political propaganda'?"' 45
Justice Brennan, in a concurring opinion joined by Justices Harlan
and Goldberg, flatly rejected the Government's argument that "the statute is justified by the object of avoiding the subsidization of propaganda
of foreign governments which bar American propaganda."' 46 That
governments "which originate this propaganda themselves have no
equivalent guarantees only highlights the cherished values of our constitutional framework; it can never justify emulating the practice of restrictive regimes in the name of expediency." '4 7 Finally, Justice Brennan
emphasized the central point. The government may withdraw secondclass mail privileges, but it cannot do so by singling out disfavored speech
and "it must do so by means and on terms which do not endanger First
14
Amendment rights."'

1

By 1972, in Perry v. Sindermann,'4 9 the Supreme Court had etched
this fundamental principle into established constitutional law:
Even though a person has no "right" to a valuable governmental benefit and even though the government may deny him the benefit for any
number of reasons, there are some reasons upon which the government
may not rely. It may not deny a benefit to a person on a basis that
infringes his constitutionally protected interests--especially his interest
in freedom of speech. For if the government could deny a benefit to a
person because of his constitutionally protected speech or associations,
his exercise of those freedoms would in effect be penalized and inhibited. This would allow the government
to "produce a result which [it]
50
could not command directly."'
144. Id. (quoting Milwaukee Pub. Co. v. Burleson, 255 U.S. 407, 437 (1921) (Holmes, J.,
dissenting)).
145. Id. at 307.
146. Id. at 310.
147. Id.
148. Id.
149. 408 U.S. 593 (1972) (citation omitted).
150. Id. at 597. "For instance, while an art museum has no right to receive a federal grant,
what if Congress prohibited the NEA from giving grants to art exhibits by Republicans? Or to
plays that portray religions other than Christianity in a positive light? Should the government
be able to ban federal grants for productions of 'Jesus Christ Superstar' or Shakespeare's
'Merchant of Venice,' which offend various religious groups? Or, as one NEA official asked in
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It is beyond dispute that the NEA restrictions single out disfavored content and deny government benefits solely on that ground. In so doing
they encourage self-censorship and endanger First Amendment rights.

IV
The New NEA Restrictions Constitute an Impermissible Prior
Restraint and Guarantee None of the Required Procedural
Safeguards
A. Development of Prior Restraint in U.S. Law
The cornerstone of all First Amendment jurisprudence is the condemnation of prior restraints.' 5 1 Blackstone, the oracle of English common law and a source of inspiration for James Madison and other
Framers of the Constitution, wrote that:
The liberty of the press is indeed essential to the nature of a free state;
but this consists in laying no previous restraints upon publications, and
not in freedom from censure for criminal matter when published.
Every freeman has an undoubted right to lay what sentiments he
pleases before the public; to forbid this is to destroy the freedom of the
press: but if he publishes what is improper, mischievous,
or illegal, he
52
must take the consequences of his own temerity.'
In 1931, the U.S. Supreme Court confronted the constitutionality of
prior restraints in Near v. Minnesota,5 3 one of its earliest First Amendment decisions. Near, the publisher of a weekly newspaper which viciously attacked various public officials in Minneapolis, was enjoined
from future publications under a Minnesota statute which authorized the
abatement of any "malicious, scandalous and defamatory newspaper,
magazine or periodical" as a "public nuisance."' 4 In an opinion by
Chief Justice Hughes, the Court in a 5-4 decision held the Minnesota law
unconstitutional.' 5 5 After invoking Blackstone, the Court emphasized
the historical rejection of prior restraints by quoting James Madison:
[T]he great and essential rights of the people are secured against legislative as well as against executive ambition. They are secured, not by
laws paramount to prerogative, but by constitutions paramount to
laws. This security of the freedom of the press requires that it shoftld
response to Senator Helms' proposal, should funding be cut for Mozart's great opera 'Don
Giovanni' because it contains a speech extolling the virtues of war which would no doubt
offend devout Quakers?" Schnurer, The Troublesome First Amendment, CHRONICLE, Winter
1990, published by the National Constitution Center.
151. For a comprehensive historical study of the First Amendment and prior restraint, L.
LEVY, EMERGENCE OF A FREE PRESS (1985).
152. W. BLACKSTONE, 4 COMMENTARIES OF THE LAWS OF ENGLAND,

at 151-52 (1765-1769).

153. 283 U.S. 697 (1931).
154. Id. at 701-702.
155. Id. at 722-23.
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be exempt not only from previous restraint by the
56 Executive, as in
Great Britain, but from legislative restraint also. 1
Chief Justice Hughes pointed out that the "object of the statute is
not punishment, in the ordinary sense, but suppression,"' 5 7 which is "accomplished by enjoining publication, and that restraint is the object and
effect of the statute." '
By their very nature, references to public corruption or malfeasance or neglect of duty create a public scandal, and
indeed are intended to do so, but under the statute, such publications are
deemed "scandalous" and "defamatory."' 5 9 The Court said, "the recognition of authority to impose previous restraint upon publication in order
to protect the community against the circulation of charges of misconduct, and especially of official misconduct necessarily would carry with it
the admission of the authority, of the censor against which the constitutional barrier was erected."'" While "charges of reprehensible conduct, and in particular official misconduct, unquestionably create a
public scandal, the theory of the constitutional guaranty is that even a
more serious public evil would be caused by authority to prevent
16 1
publication."'
Near postulated that a prior restraint might be justified in the instance of threats to national security, obscenity, incitements to overthrow
the government or other violence, or interference with certain private
interests. The Court subsequently has narrowly construed these exceptions in order to further the purposes of the First Amendment. For example, in Nebraska Press Ass'n v. Stuart 162 the Court struck down a "gag
order" intended to safeguard jury selection in a criminal trial. In Organization for a Better Austin v. Keefe, 163 the Court rejected an attempt to
prevent a group wishing to criticize the way a businessman conducted his
business from circulating leaflets near his home and church. The only
decision in recent years upholding any form of prior restraint came in
Snepp v. United States,1'" where the Court upheld the terms of employment between the C.I.A. and an ex-agent requiring him to obtain clear156. Id. at 714. L. RUTLAND, THE BIRTH OF THE BILL OF RIGHTS (1983) (tracing
Madison's conversion from resisting amending the Constitution to include a Bill of Rights to
vigorously championing its adoption).
157. 283 U.S. at 711.
158. Id. at 712.

159. Id. at 722.
160. Id.at 721.
161. Id.at 722.
162. 427 U.S. 539 (1976).
163. 402 U.S. 415 (1971).
164. 444 U.S. 507 (1980). The contractual underpinnings of Snepp severely limit its application outside of cases involving government employees who have agreed to prior review of
their publications.

HASTINGS COMM/ENT L.J.

[Vol. 12:353

ance from the agency prior to publication of any material relating to his
work for the C.I.A.
A dramatic example of the Court's rejection of prior restraints came
in the historic Pentagon Papers Cases involving the New York Times' 65
and the Washington Post. 6 6 The newspapers had obtained copies of Defense Department documents tracing the history of U. S. involvement in
the Vietnam War. When the newspapers refused to halt publication voluntarily, the Nixon Administration, citing the Espionage Act of 1917,
sought to enjoin publication on national security grounds. 6 7 An injunc69
tion was granted against the Times, 6 ' but not against the Post.1
In New York Times Co. v. United States 17 1 the Supreme Court held,
in a 6-3 decision, that injunctive restraints against either newspaper were
unconstitutional. The brief per curiam opinion stated that there is a
"heavy presumption" against prior restraint and that the "heavy burden"
had not been carried by the government.' 7' Each member of the Court
wrote an individual opinion.
Justices Black and Douglas found all prior restraints intolerable
under the Constitution. "[E]very moment's continuance of the injunction against these newspapers amounts to a flagrant, indefensible, and
continuing violation of the First Amendment."'' 72 Justice Black wrote
that the press "was to serve the governed, not the governors. The Government's power to censor the press was abolished so that the press
would remain forever free to censure the Government."'' 73 According to
Justice Black, of all the duties of journalists, "paramount among the responsibilities of the free press is the duty to prevent any part of the government from deceiving the people and sending them off to distant lands
174
to die of foreign fevers and foreign shot and shell."'
Although Near alluded to the possibility of sustaining a prior restraint against obscenity, subsequent Supreme Court decisions have eliminated this exception, in the absence of the commission of other crimes.
Any system of prior restraint . . . 'comes to this Court bearing a heavy
presumption against its constitutional validity.' . . . The presumption
against prior restraints is heavier-and the degree of protection
broader-than that against limits on expression imposed by criminal
penalties. Behind the distinction is a theory deeply etched in our law:
165.
166.
167.
168.
169.
170.
171.

New York Times Co. v.United States, 403 U.S. 713 (1971).
United States v. Washington Post Co., 403 U.S. 713 (1971).
Id.at 718.
Id. at 714.
Id.
403 U.S. 713 (1971).
Id.at 714.

172. Id.at 715.
173. Id.at 717.
174. Id.
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a free society prefers to punish the few who abuse rights of speech after
they break the law than to throttle them and all others beforehand. It
is always difficult to know in advance what an individual will say, and
the line between legitimate and illegitimate speech is often so 175
finely
drawn that the risks of freewheeling censorship are formidable.
In Vance v. Universal Amusement Co., Inc., the Court held that a
general injunction against the future manufacture, distribution or exhibition of obscene material based on prior offenses is unconstitutional because it authorizes a prior restraint on the exhibition of material before it
finally has been adjudicated to be obscene. 76 The government cannot
prohibit potentially protected speech because of past or present undesirable speech. "When that future conduct may be protected by the First
Amendment, the whole system must fail because the dividing line between protected and unprotected speech may be 'dim and uncertain.'
The separation of these forms of speech calls for 'sensitive tools.' 177
The use of censorship boards or administrative agencies to review
potential obscenity in advance of publication also runs afoul of the First
Amendment. In Bantam Books, Inc. v. Sullivan, 17 1 the Supreme Court
struck down a statute establishing a commission to notify booksellers of
potential prosecution if objectionable material was sold. The very informality of the commission's work, wholly lacking in necessary safeguards,
179
constituted impermissible censorship.
In Freedman v. Maryland, s ° the Supreme Court reversed the conviction of a motion picture distributor who had refused to submit a film
to the Maryland Board of Censors prior to exhibiting it. The Court identified five procedural safeguards "designed to obviate the dangers of the
censorship system."'' First, the "burden of proving that the film is unprotected expression must rest on the censor."' 1 82 Second, no film may be
banned through procedures "which would lend an effect of finality to the
censor's determination."' 8 3 Third, a film cannot be banned unless the
process permits judicial determination of the validity of the ban.' 8 4
Fourth, "the exhibiter must be assured.., that the censor will, within a
175. Vance v. Universal Amusement Co., 445 U.S. 308, 316 n.13 (1980) (citations omitted)
(emphasis added) (quoting Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546, 558-59
(1975)).
176. Vance, 445 U.S. at 316.
177. Id. at 311 n.3 (quoting Universal Amusement Co. v. Vance, 404 F. Supp. 33, 44
(1975)).
178. 372 U.S. 58 (1963).
179. Id. at 71.
180. 380 U.S. 51 (1965).
181. Id. at 58-59.

182. Id.
183. Id.
184. Id.
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specified brief period, either issue a license or go to court to restrain the
showing of the film." 1 5 Fifth, the "procedure must also assure a prompt
final judicial decision, to minimize the deterrent effect of an interim and
'186
possibly erroneous denial of a license."
B. The Recent NEA Legislation Imposes a Prior Restraint
The new congressional restrictions on NEA grants constitute an impermissible prior restraint, without any of the safeguards mandated by
Freedman. Instead of punishing the exhibition of materials judicially determined to be obscene after they are exhibited, the NEA restrictions
deny funding in advance based solely upon a determination by the NEA
Chairperson that the proposed artwork "may be considered" obscene or
otherwise in violation of the new guidelines. This scheme suffers from all
of the undesirable aspects of a classic prior restraint. In fact, the consequences are even more egregious than any previous prior restraint case,
because here the art in question has yet to be created. The chairperson
makes the decision by applying vague legal standards of obscenity and
sexual explicitness to a proposed work of art based on a brief description
in an NEA application. This invites unbridled subjective discretion,
which cannot be monitored by meaningful judicial review.
It is immediately apparent that the hastily written restrictions,
which grew out of a tenuous political compromise, do not even begin to
meet the constitutional standards established in Freedman. The restrictions do not place the burden of proving that the art is obscene upon the
NEA. The restrictions make the decision of the chairperson final. The
restrictions do not provide for a judicial determination of the validity of
the chairperson's decision. There is no assurance that the chairperson
will, within a brief specified period, either approve the grant or go to
court to uphold the denial. And there is no procedure to assure a prompt
final judicial decision.
In essence, the restrictions violate each safeguard required under
Freedman. Frankly, it is little wonder that the new restrictions, which
were grafted onto the existing NEA funding procedures, fail to satisfy
these constitutional standards. As originally written, the laws establishing the NEA did not contemplate that funding decisions would be based
upon whether the content of the art complied with congressionally imposed restrictions, except for the overarching standard of "artistic excellence." 187 The new restrictions have converted the NEA into a Federal
Board of Art Censors. But in so doing, no one in Congress took the time
185. Id.
186. Id.
187. Supra, note 15.
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to consider how the law would satisfy Freedman. The result is an unconstitutional system of prior restraint without any of the safeguards needed
to guarantee that protected speech will not be suppressed. James
Madison wrote:
Some degree of abuse is inseparable from the proper use of everything,
and in no instance is this more true than in that of the press. It has
accordingly been decided by the practice of the States, that it is better
to leave a few of its noxious branches to their luxuriant growth, than,
by pruning them away, to injure the vigour of those yielding the proper
fruits. 188

V
The New NEA Restrictions are Unconstitutionally Vague
A. Fundamental Principle of Due Process: the Vagueness Doctrine and the
NEA Standards
Any "statute which either forbids or requires the doing of an act in
terms so vague that men of common intelligence must necessarily guess
at its meaning and differ as to its application, violates the first essential of
due process of law." 189 This is a fundamental principle that applies
across the entire spectrum of legislation.
The vagueness doctrine requires that any standard imposed by legislation be susceptible of objective measurement. 9° But in matters touching on vital First Amendment freedoms, this principle requires
heightened scrutiny. Our zealous solicitude toward freedom of expression requires that "precision of regulation must be the touchstone" for
laws which purport to burden or regulate speech.' 9' Such exacting precision is necessary when it comes to First Amendment rights because the
"[t]hreat of sanctions may deter . . .almost as potently as the actual
application of sanctions." 192
Four policy reasons underlie this special concern over vagueness:
First, clearly defined statutes provide government officials with objective
standards against which to judge the speech under consideration;' 93 second, and closely related to the first, vague statutes inevitably invite arbitrary discretionary decisions;' 94 third, laws restricting speech much be
188. Near v. Minnesota, 283 U.S. at 718. L. RUTLAND, JAMES MADISON-THE FOUNDING FATHER (1987), is the best and most current biography on the extraordinary life of the

man who is most credited with drafting the Bill of Rights.
189. Connally v. General Construction Co., 269 U.S. 385, 391 (1926).
190.
191.
Button,
192.
193.
194.

Keyishian v. Board of Regents, 385 U.S. 589, 603-604 (1967).
Interstate Circuit Inc. v. City of Dallas, 390 U.S. 676, 682 (1968) (quoting NAACP v.
371 U.S. 415, 438 (1963)).
NAACP v. Button, 371 U.S. 415, 433 (1963).
Grayned v. City of Rockford, 408 U.S. 104, 108-109 (1972).
Id. at 109.
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narrowly drawn to guarantee that protected speech is not punished along
with unprotected speech,' 95 and fourth, the enforcement of vague statutes will have a chilling effect on protected speech since many will steer
far wide of any conflict with the government to avoid the time and ex1 96
pense of defending themselves.
There is a hint in the Conference Report that Congress may be attempting to enact a definition of obscenity which goes beyond the Miller
test. In setting forth the criteria which the Independent Commission is
to consider in lieu of previously content-neutral NEA standards, the Report reads as follows:
The criteria to be considered by the commission shall include but not
be limited to possible standards where (a) applying contemporary community standards would find that the work taken as a whole appeals to
a prurient interest; (b) the work depicts or describes in a patently offensive way, sexual conduct; and (c) 197
the work, taken as a whole, lacks
serious artistic and cultural value.
But the actual standards set forth in Miller read as follows:
The basic guidelines for the trier of fact must be:
(a) whether "the average person, applying contemporary community
standards" would find that the work, taken as whole, appeals to the
prurient interest ...; (b) whether the work depicts or describes, in a

patently offensive way, sexual conduct specifically defined by the applicable state law; and (c) whether the work, taken as98a whole, lacks serious literary, artistic, political, or scientific value.'
Several differences are immediately apparent. First, the Report
eliminates the "average person" standard. It is unclear whether this was
intentional, and it is even more unclear whether this would expand or
contract the scope of material for which funding is prohibited. Arguably, the "average person," whoever that is, may be more tolerant of sexually explicit material than the chairperson of the NEA - on the other
hand, perhaps not. The point is that the Report does not parallel Miller
in this respect and is open to constitutional challenge.
Second, Miller requires that the "sexual conduct" in question be
"specifically defined by the applicable state law." ' 19 9 The report has eliminated this requirement, thereby introducing far greater uncertainty.
Presumably, the qualifying language was eliminated because the NEA is
a creature of federal, not state, law and it may have seemed anomalous to
the drafters to include a reference to "the applicable state law" in a fed195. Stromberg v. California, 283 U.S. 359, 369 (1931).
196. City Council v. Taxpayers for Vincent, 466 U.S. 789, 797 (1984).
197. H.R. 2788, 101st Cong., 1st Sess., 135 CONG. REC. S12967 (daily ed. Oct. 7, 1989).
198. Miller, 413 U.S. at 24. Ironically, the new NEA standards for fiscal year 1990 use the
Miller standard, i.e., works "when taken as a whole, do not have serious literary, artistic,
political, or scientific value." 1990 Appropriations Act, supra note 2.
199. 413 U.S. at 24.

1990]

CONGRESSIONAL CENSORSHIP OF THE NEA

eral statute. Of course, that only papers over the dilemma. Are the
NEA standards to be applied on a national basis or a state-by-state basis?
Can a grant be awarded to an artist for exhibition in Las Vegas (a place
most commentators use as a code word for sin and debauchery), while
the same work would be rejected if proposed by an artist for exhibition in
New Hampshire (where no sin or debauchery occurs)? The Report provides no guidance.
Finally, and perhaps of greatest concern, is the fact that Congress
has suggested severely limiting the third prong of the Miller test. Instead
of condemning a work only if it, "taken as a whole, lacks serious literary,
artistic, political, or scientific value," the Report condemns a work if it
"taken as a whole, lacks serious artistic and cultural value." 2" Essentially, Congress would eliminate "literary . . . political, or scientific

value" from the savings clause. Under Miller, so long as a work, taken as
a whole, had serious literary, artistic, political, or scientific value, it could
not constitutionally be found obscene. But, under Congress' new approach, the presence of literary, political, or scientific value apparently
would not save a work.
This analysis is not mere idle theorizing. When it came time for
Chairperson Frohnmayer to apply the new law, he promptly withdrew
NEA funding for the AIDS exhibit at Artists Space regardless of its literary, political, and scientific value. The show's catalogue, containing the
thought-provoking and controversial essay on AIDS by photographer
David Wojnarowicz, had serious literary value, whether Frohnmayer
and others agreed with it or not. The catalogue and the show itself,
which protested the insensitivity of public officials to AIDS, had serious
political value, whether Senator Helms, Representative Dannemeyer,
and Archbishop O'Connor agreed with it or not. And by publicizing the
gravity of the AIDS epidemic and the need for greater government support for medical research, the show had serious scientific value as well.
Given these facts, it is astounding that instead of upholding the
NEA grant because of its political value, Frohnmayer withdrew the
NEA grant because of its political content. "I believe that political discourse ought to be in the political arena and not in a show sponsored by
the endowment."' ' Acknowledging that "there are lots of great works
of art that are political," such as Picasso's Guernica and the plays of
Bertolt Brecht, Frohnmayer posed the question: "Should the endowment be funding art whose primary intent is political?" 2 2 Frohnmayer
temporarily answered "No," but later reversed himself. Obviously, the
200. See supra text accompanying note 76.
201. Endowment for Arts Withdraws Support, supra note 89, at B4, col. 4.
202. Artists React, supra note 88, col. 4.

HASTINGS COMM/ENT L.J.

[Vol. 12:353

NEA would be serving the highest purposes of its original goals if it
sponsored another Guernica or plays like those by Brecht. Indeed, a recent NEA endowment helped to support the original production of Larry
Gelbart's Mastergate, a satire on the Iran-Contra affair, at the American
20 3
Repertory Theater in Cambridge, Massachusetts.
It is critical that the Independent Commission reject Congress'
cramped views and forthrightly reaffirm the original mandate of the
NEA. In particular, the importance of supporting art which reflects serious literary, artistic, political, and scientific value, regardless of its explicit sexual nature, must be reinforced.
B. The Vague Difference Between Sex and Obscenity
The Supreme Court has long held that "sex and obscenity are not
synonymous. "' 2°' This explains why current constitutional law protects
works of literature, once banned or sought to be banned, such as Dreiser's An American Tragedy, Lawrence's Lady Chatterly'sLover, Miller's
Tropic of Cancer and Tropic of Capricorn, and Joyce's Ulysses.2 °5
Obviously, depictions of "sadomasochism," "homo-eroticism" or
"individuals engaged in sex acts" could easily fall on the protected side of
the sex/obscenity dichotomy. Frankly, so could some depictions of "the
sexual exploitation of children," particularly where the purpose of those
depictions is to condemn such exploitation or to educate the public to the
horrors of such exploitation. By penalizing protected works of art, the
new legislation clearly violates the First Amendment.
If there is any doubt that the term "obscene" as used in the new
NEA restrictions is unconstitutionally vague, the additional terms render
the new law hopelessly vague. In addition to "obscene" works, the new
restrictions disqualify from NEA funding "depictions of sadomasochism, homo-eroticism, the sexual exploitation of children, or individuals
engaged in sex acts." 20 6 No definition of these terms can be found in the
new legislation. It is uncertain whether each of these four additional areas must also be "obscene" or whether art which may fall into these
categories is disqualified even if it is not itself "obscene" under the Miller
test.
As separate categories of condemned art, these four classifications
defy any clear and objective definition. "Sadomasochism" could include
a wide variety of artistic depictions in which men or women are por203. Id.
204. Roth v. United States, 354 U.S. 476, 487 (1957).
205. FW/PBS, Inc. v. City of Dallas, 110 S. Ct. 596, 618 (1990) (Scalia, J., concurring in
part and dissenting in part).
206. See supra text accompanying note 73.
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trayed as submissive or subservient. "Homo-eroticism" could include
photographs of homosexuals kissing, embracing or simply holding hands.
More graphically, it could include paintings, drawings or photographs of
nude homosexuals touching or caressing each other in ways that would
not be obscene under the Miller test, but which would be considered
shocking or offensive to many members of Congress.
"The sexual exploitation of children" is not a self-defining phrase.
Many might consider the publication of a photograph of a nude child,
without more, to fall within that category. Many more might consider
the publication of a photograph of two nude children to fall within that
category. Nevertheless, such photographs are constitutionally protected.2" 7 Indeed, a wide body of opinion believes that taboos against
childhood nudity contribute to repressed sexual attitudes and anti-social
behavior. 2° Would a play in which a character verbally describes child
molestation constitute the "depiction of

. .

.the sexual exploitation of

children"? Would photographs portraying children in coy or sexually
suggestive poses come within this category?
On April 18, 1990, the U.S. Supreme Court, in a 6 to 3 decision,
reversed the conviction of Clyde Osborne, who had been charged with
violating an Ohio child pornography law for privately possessing four
photographs of a nude fourteen year old boy.2" 9 The statute purported to
make it a crime to possess material "that shows a minor who is not the
person's child or ward in a state of nudity ...

.""o

Recognizing that

"depictions of nudity, without more, constitute protected expression,"
207. Sunshine Book Co. v. Summerfield, 355 U.S. 372 (1958); New York v. Ferber, 458
U.S. 747, 775 (1982).
208. "Whatever sex, whatever age, all children should feel that their bodies are not innately
guilty of some shameful, unspeakable crime against decency." D.C. Smith & W. Sparks,
GROWING UP WITHOUT SHAME (1986).
209. Osborne v. Ohio, No. 88-5986 (U.S. Apr. 18, 1990) (Lexis, Genfed library, US file).
The majority opinion by Justice White found no constitutional defect in the criminalization of
mere possession of child pornography, notwithstanding the holding in Stanley v. Georgia that
private possession of obscene material was constitutionally protected by the right of privacy.
"Given the importance of the State's interest in protecting the victims of child poronography,
we cannot fault Ohio for attempting to stamp out this vice at all levels in the distribution
chain." Id.
210. OHIO REV. CODE ANN. § 2907.323(a)(3) (Anderson 1986 & Supp. 1989). In addition
to exemptions for parents and guardians, the statute excludes material "sold, disseminated,
displayed, possessed, controlled, brought or caused to be brought into this state, or presented
for a bonafide artistic, medical, scientific, educational, religious, governmental, judicial, or
other proper purpose, by or to a physicial, psychologist, sociologist, scientist, teacher, person
pursuing bonafide studies or research, librarian, clergyman, prosecutor, judge, or other person
having a proper interest in the material or performance." Id. The Ohio statute is one of the
laws under which Cincinnati's Contemporary Art Center has been charged for exhibiting
seven Mapplethorpe photographs. See infra notes 251-55 and accompanying text.
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the court ordered a new trial to determine whether "such nudity constitutes a lewd exhibition or involves a graphic focus on the genitals." 2 1 '
The remaining phrase in the NEA legislation, the "depiction of...
individuals engaged in sex acts" is also hopelessly vague. Presumably
this must mean something different than "obscene" because legislators
are presumed not to include redundant verbiage in their legislation. But
if "sex acts" are not confined to "obscene sex acts," they could well include depictions which are outside the Miller standard and therefore protected by the First Amendment. The words "sex acts" are far from selfdefining, and particularly when applied to books, poems, plays, paintings, photographs, sculptures, dances and other art forms, the words simply defy any definition sufficient for First Amendment purposes.
The new restrictions use terms which are reminiscent of a 1984 Indianapolis ordinance, later struck down in court, which made "pornography" a form of discrimination against women, giving rise to a panoply of
civil and administrative remedies.2 12 The statute defined pornography as
"a systematic practice of exploitation and subordination based on sex
which differentially harms women," and included "the graphic sexually
explicit subordination of women, whether in pictures or in words," in
which women are presented, among other things, "as sexual objects for
domination, conquest, violation, exploitation, possession, or use, or
through postures or positions of servility or submission or display." 2 3
' 21 4
The ordinance also applied to "men, children, or transsexuals.
A coalition of groups led by the American Booksellers Association,
the Association for American Publishers, Inc., and the Freedom to Read
Foundation successfully enjoined the ordinance and obtained a declaration that it was unconstitutional.2" 5 The opinions of the district court
and the court of appeals catalogue numerous constitutional defects in the
ordinance. For present purposes, the district court's discussion of the
211. In dissent, Justice Brennan, Marshall and Stevens warned that the "lewd exhibition"
and "graphic focus" tests "not only fail to cure the overbreadth of the statute, but they also
create a new problem of vagueness." Osborne, No. 88-5986 (U.S. Apr. 18, 1990) (Lexis,
Genfed library, US file). The dissenters predicted that "[p]ictures of topless bathers at a Mediterranean beach, of teenagers in revealing dresses, and even of toddlers romping unclothed, all
might be prohibited." Id.
212. General Ordinance No. 35 Indianapolis, Ind., Code of Indianapolis and Marion
County, Ind., § 16 (1985).
213. Id. at § 16 (3)(q)(V, 16) (1984).

214. Id. at § 16-3(q).
215. American Booksellers Ass'n, Inc. v. Hudnut, 598 F. Supp. 1316 (S.D. Indiana 1984),
aff'd, 771 F.2d 323 (7th Cir. 1985). The ACLU's Feminist Anti-Censorship Task Force filed
an amicus brief, written by the ACLU's Nan Hunter and New York University law professor
Sylvia Law, arguing that the Indianapolis ordinance actually harmed women's rights by perpetuating sexual stereotypes. S. WALKER, supra note 130, at 351.
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vagueness doctrine is particularly apt.2 16 The court observed that it was
"struck by the vagueness problems inherent in the definition of pornography, itself, more specifically, the term, 'subordination of women.' ,217
The court pointed out that the term is not specifically defined in the ordinance, and "it is almost impossible to settle in ones [sic] own mind or
experience upon a single meaning or understanding of that term."2 1 Indianapolis conceded that the term "pornography" was not the same as
"obscenity" and that the ordinance did not purport to comply with the
Miller test.2 19
Nothing in the Ordinance, for instance, suggests whether the forbidden
"subordination of women" relates to a physical, social, psychological,
religious, or emotional subordination or some other form or combination of these. What constitutes subordination under this Ordinance is
left finally to the censorship committee or to individual plaintiffs who
choose to bring actions to enforce provisions (of the Ordinance), and
under any due process standards, that is unfair in a fundamental and
constitutional sense.2 2°
The court found that the "enumerated categories of pornography set
out in the Ordinance are also plagued with these same constitutional deficiencies relating to vagueness." Terms such as "degradation," "abasement," and "inferior," found in the ordinance, are "subjective terms,
reflective of the observer's state of mind" and "arguably have several different meanings.

' ' 22 1

How then are buyers or sellers of literature, e.g., The Witches of Eastwick, by John Updike, to know if their interpretation of the prohibitions in the Ordinance comports with that of the censorship committee
or the individuals who seek to privately enforce the Ordinance? The
Ordinance clearly threatens to "trap the innocent by not providing fair
warning," which makes its provisions impermissibly vague
in violation
22 2
of the Due Process Clause of the Fifth Amendment.
The court concluded that the other words and phrases challenged by
the plaintiffs were "mystifying. ' 223 Given the broad sweep of the ordinance, 224 the court held that it was unconstitutionally vague in that per216. 598 F. Supp. at 1337-39.
217. Id.at 1338.
218. Id.at 1338.
219. Id.at 1331.
220. Id.at 1338.
221. Id.at 1338-39.
222. Id.at 1339.
223. Id.
224. "Examples of non-obscene films that plaintiffs claim will fall within the meaning of
'pornography' are: 'Dressed to Kill,' 'Ten,' 'Star 80,' 'Body Heat,' 'Swept Away,' and 'Last
Tango In Paris.' Plaintiffs also contend that the following books would come within the
Amendment: The Witches of Eastwick, by John Updike, The Delta of Venus, by Anais Nin,
The OtherSide of Midnight, by Sidney Shelton [sic], Scruples, by Judith Krantz, various James
Bond novels by Ian Flemming, The Carpetbaggersby Harold Robbins." 598 F. Supp. at 1339
n.6.
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sons subjected to the ordinance "cannot reasonably steer between lawful
and unlawful conduct, with confidence that they know what its terms
prohibit."2'25
With equal force it can be said that the new restrictions imposed on
the NEA are "mystifying." They are purely "subjective" and "reflective
of the observer's state of mind." An artist of reasonable intelligence simply cannot tell if his work may, in the opinion of his peers, let alone the
chairperson of the NEA or any particular member of Congress, run afoul
of these elastic standards.
Clearly, in writing the new regulations Congress did ' not use the
"touchstone" of "precision" ' ' or "objective measurement." 227
The new
regulations are hopelessly vague and therefore abridge cherished First
Amendment rights.
VI
The New NEA Restrictions Constitute an
Unconstitutional Bill of Attainder
As originally proposed, the Helms Amendment would have imposed
a five-year ban on any NEA funding to two specifically named organizations, SECCA and the Institute of Contemporary Art (ICA) of the University of Pennsylvania.2 2 In the end, these art centers were instead
singled out by name for a special additional review by Congress before
any funds could be dispersed to them.229 Both of these provisions constitute impermissible bills of attainder, expressly prohibited by the
Constitution.
Article I, section 9 of the Constitution provides that [n]o Bill of
Attainder or ex post facto law shall be passed."2 3 The Framers were
keenly aware of the nefarious practice of the British Parliament to judge
the guilt of individuals and punish them through economic sanctions or
criminal penalties. The Constitution guarantees that our laws are to be
written for general application, leaving it to the courts or administrative
agencies to enforce those laws against particular individuals. As recently
as last year, Justice Stevens in City of Richmond v. J. A. Croson Co. took
the occasion to remind us that "ft]he constitutional prohibitions against
... bills of attainder reflect a valid concern about the use of the political
process to punish . . . past conduct of private citizens." 23 ' In United
225.
226.
227.
228.
229.
230.
231.

598 F. Supp. at 1339.
Interstate Circuit, Inc. v. City of Dallas, 390 U.S. 676, 682 (1968).
Keyishian v. Board of Regents, 385 U.S. 589, 603-604.
135 CONG. REC. 58763-01 (daily ed. July 26, 1989) (statement of Sen. Helms).
135 CONG. REC. S13580 (daily ed. Oct. 17, 1989).
U.S. CONST. art. I, § 9, cl. 3.
109 S. Ct. 706, 731 (1989) (Stevens, J., concurring).
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States v. Brown the Court likewise held that the Constitution prohibits
the punishment without trial of "specifically designated persons or
232

groups."

In judging the unconstitutionality of the NEA restrictions, United
States v. Lovett

233

stands as highly persuasive authority. In Lovett, the

Court struck down an appropriations measure which banned salary or.
compensation to three government employees singled out by name,
whom Congress found to be "subversives" in that each man's "membership and association ...with the organizations mentioned, and his views
and philosophies as expressed in various statements and writings, constitute subversive activity.

'234

Justice Black, writing for the majority, held

that the legislation violated the prohibition on bills of attainder. He defined bills of attainder as "legislative acts, no matter what their form,
that apply either to named individuals or to easily ascertainable members
of a group in such a way as to inflict punishment on them without a
judicial trial."2'3 5 Justice Black wrote:
Those who wrote our Constitution well knew the danger inherent in
special legislative acts which take away the life, liberty, or property of
particular named persons because the legislature thinks them guilty of
conduct which deserves punishment .... When our Constitution and

Bill of Rights were written, our ancestors had ample reason to know
that legislative trials and punishments were too dangerous to liberty to
exist in the nation of free men they envisioned. And so they proscribed
bills of attainder.23 6
There can be no doubt that Congress, spurred by Senator Helms,
purposely singled out two art organizations, SECCA and ICA, for special punishment. The fact that their punishment, involving additional
scrutiny by Congress (which may or may not result in loss of funding), is
less drastic than the punishment in Lovett does not alter the constitutional principal at stake. "Even the lightest straw laid on the wrong side
will upset the First Amendment balance.

237

The very act of the legislature singling out two art organizations
because of their past conduct (which was entirely lawful and constitutionally protected) is the essence of a prohibited bill of attainder. 23' The
232.
233.

381 U.S. 437, 447 (1965).
328 U.S. 303 (1946).

234. Id. at 311-12.
235. Id. at 315.

236. 328 U.S. at 317-18.
237. See 328 U.S. 317-18.
238. In a letter to Senator Robert C. Byrd dated September 14, 1989, Hugh Southern,
Acting Chairman of the NEA, wrote that SECCA and ICA "were awarded grants in accordance with published Endowment guidelines . . .and endorsed repeatedly over the years by
Congress" and had no reason to believe "at the time they were awarded the grants that disqualification from future funding could result from sponsoring a project which later resulted in
controversy." Mr. Southern added that the penalty "could stigmatize these organizations and
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stigma attached to them, the risk of losing matching funding from other
public or private sources and the added delays necessitated by the additional layer of congressional review are real punishments which no other
NEA applicant must suffer. Senator Helms' punitive motivation cannot
be doubted; he said that "[c]utting off funding ... [for SECA and ICA]
will certainly prevent them from misusing Federal funds for the next five
years. ' 239 The fact that Senator Helms had to settle for special congressional review does not change the punitive nature of the legislation. The
new law is a perfect example of "the use of the political process to punish
24
...past conduct of private citizens" that Justice Stevens condemned. 1
VII
Conclusion
Frohnmayer has begun to mend the fences with the art community
and to take the lead in opposing congressional interference with the
NEA's grant making process. "All points of view expressed in excellent
art should be encouraged and supported, and grants should not be proscribed because of partisan or doctrinal disapproval," Frohnmayer said
in remarks prepared for delivery in January. " 'As the Berlin Wall crumbles and artists in Eastern Bloc nations are free to openly produce alternative politically oriented art for the first time in decades,' Frohnmayer
said, 'it is ironic that we in the free and democratic United States are
debating the issue of censorship and artistic expression.' ",241
On March 21, 1990, Frohnmayer announced that the Bush Administration favored legislation that would extend the life of the NEA for
five years, with no prohibition on the art it may support.24 2 Appearing
before Representative Williams' subcommittee, Frohnmayer stated that
"after much careful thought and discussion, it is our conclusion that the
legislation proposed here, which contains no content restrictions, will
2 43
best serve the American public.
Conservatives and religious fundamentalists were stunned by
Frohnmayer's announcement of the administration's position. 2 " On his
affect their ability to solicit funds from other public and private sources." Letter from Hugh
Southern to Senator Robert C. Byrd (Sept. 14, 1989).
239. 135 CONG. REC. S8762 (daily ed. July 26, 1989).
240. City of Richmond v. J. A. Croson Co., 109 S. Ct. at 731 (1989) (Stevens, J.,

concurring).
241. Parachini, Helms Letters Add Fuel to the Arts Controversy, L.A. Times, Jan. 29, 1990,
at F3, col. 1.
242. Gamarelkian, White Horse Opposes Restrictions on Arts Grants, N.Y. Times, Mar. 22,
1990, at Al, col. 3.
243. Id.
244. Oreskes, Bush's Decision on Art Evokes Protest on Right, N.Y. Times, Mar. 23, 1990,
at A12, col. I [hereinafter Bush's Decision].
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700 Club television program on the Christian Broadcasting Network
Rev. Pat Robertson attacked the NEA and Representative Williams, the
Democratic chairman of the House Reauthorization Subcommittee.24 5
The Rev. Louis Sheldon, head of the Traditional Values Coalition in
Anaheim, California, said his organization could not believe President
Bush knew what Frohnmayer was saying in his name or that the President had seen the sort of art being funded by the government.2 4 6
But the very next day, Mr. Bush personally announced his support
for Frohnmayer's proposal calling for a five-year reauthorization with no
content restrictions:

247

"I don't know of anybody in the government who should be set up to
censor what you write or what you paint or how you express yourselves," Mr. Bush told a group of newspaper editors. Saying that he is
"against censorship," Mr. Bush said he "would prefer to have this handled by a very sensitive, knowledgeable man of the arts, John
Frohnmayer, than risk censorship or getting the federal government
into telling every artist what
248 he or she can paint or how she or he
might express themselves."

Mr. Bush admitted that he was "deeply offended by some of the filth
that I see into which federal money has gone and some of the sacrilegious, blasphemous depictions that are portrayed by some to be art, so I
will speak strongly out opposed to that. '249 Frohnmayer likewise issued
a statement reassuring his critics that he would2 50be "diligent that obscenity would not be funded by the endowment.

The message Mr. Bush and Frohnmayer appeared to be sending was
threefold: first, Congress should not impose by law any content restrictions on the NEA; second, the NEA would voluntarily withhold funding
for obscene materials; and, third, the Administration would use its "bully
pulpit" to speak out against offensive art.
On April 7, 1990, a grand jury in Cincinnati, Ohio, indicted the
Contemporary Arts Center and its director, Dennis Barrie, on obscenity
charges for pandering and illegal use of a minor in pornography, based
on 7 of the 175 Mapplethorpe photographs, which had ignited the entire
controversy last year. 25 ' The next day U.S. District Court Judge Carl B.
Rubin enjoined local officals from "interfering with or terminating the
current exhibition" and ordered them not to "remove the photographs or
245. Id.

246. Id.
247. Parachini, Bush Says Let NEA Decide What's Art, L.A. Times, Mar. 24, 1990, at Fl,

col. 5.
248. Id.
249. Id.
250. Bush's Decision, supra note 241 at A12, col. 1.
251. Wilkerson, Cincinnati Center Indicted for Mapplethorpe Show, N.Y. Times, Apr. 8,
1990, at AI, col. 2 [hereinafter Cincinnati Center Indicted].
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close the exhibit or take action intimidating in nature to prevent the public from seeing the exhibit," pending the trial on the criminal charges. 2
Cincinnati, dubbed "Censornati" by the protestors defending the
Arts Center, is the headquarters of the National Coalition Against Pornography and Citizens for Community Values. Judged by the 8,500 people who attended the show in its first three days-the largest crowd ever
for an exhibition in Cincinnati-the community standards may be far
more tolerant than local authorities assumed.2 53 In any event, the legal
battle is sure to focus more on whether the Mapplethorpe show reflects
"serious literary, artistic, political or scientific value." Regardless of its
potent sexual themes, if that element of the current obscenity test means
anything, it means that the controversial Mapplethorpe exhibit has serious artistic value.254
One observer may have captured the essence of the First Amendment in personal terms far more comprehensible than Supreme Court
decisions. "I think some of the pictures are disgusting," said Bill Dietrich. "But it's for me to say it's disgusting. I don't want anybody telling
255
me what I can and can't look at.",
It remains to be seen if these delicately balanced views can survive a
bruising attack from the Far Right during the ensuing debate inside and
outside Congress over the reauthorization.
Columnist and former Nixon aide Patrick J. Buchanan considers the
NEA controversy "a war about the fundamental values of this country.",256 As Buchanan sees it, the "arts crowd is after more than our
money, more than an end to the congressional ban on funding obscene
and blasphemous art. It is engaged in a cultural struggle to root out the
old America of family, faith, and flag, and recreate society in a pagan
257
image.
Posed in those hysteric terms, it is clear that the NEA will never be
the same, even if the Helms restrictions are removed from the
reauthorization bill. It is now clear that this debate is not merely over
whether "obscene" art will receive federal funding. It is not over the
252. Wilkerson, Judge Bars Action Against Exhibition, N.Y. Times, Apr. 9, 1990, at A9,
col. !.

253. Id.
254. "Floyd Abrams, a New York lawyers who is an expert on the applications of the First
Amendment, which protects free speech, said on Friday that the third part of the test virtually
guarantees that a museum display would be protected by the Bill of Rights." Lewis, Court's
Test for Obscenity, N.Y. Times, Apr. 8, 1990, at A17, col. 1.
255. Wilkerson, CincinnatiCenter Indicted, supra note 251, at A17, col. 1.
256. Buchanan, This Is the Battle for America's Soul, L.A. Times, Mar. 25, 1990, at M5,

col. 1.
257. Id.
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particular language used by Congress in defining the "standards of excellence" which guide the NEA.
For, whatever the legal text of those restrictions or standards, if they
are administrated by people whose view of the world is epitomized by
Helms and Rohrabacher, Robertson and Buchanan, the art funded by
our government will inevitably reflect a cramped, narrow, orthodox and
conformist perspective, bereft of any challenge, shock, surprise or
controversy.
But, if our art is funded by people who believe in tolerance, who
accept change, who know that our strength comes from our diversity,
who understand why the First Amendment protects the expression of
ideas that the majority finds offensive, if people like Madison and Jefferson administer federal support for the arts, the goals set twenty-five years
ago will prevail.
Across the spectrum, artists are showing great courage in resisting
congressional efforts to purify their art. Since October 1989, recipients of
new grants have been required to sign a form of "artistic loyalty oath"
pledging that their art will not violate the new restrictions. Joseph Papp,
director of the New York Shakespeare Festival, rejected a $50,000 grant
to support the annual Festival Latino which opens August 1, rather than
sign the oath. "I cannot in all good conscience accept any money from
the N.E.A. as long as the Helms-inspired amendment on obscenity is
part of an agreement," Papp wrote in a letter to Frohnmayer.25 8 And in
Venice, California, choreographer Ferne Ackerman turned down a
$15,000 dance fellowship which she had sought for several years instead
of pledging to abide by the new restrictions.25 9
Meanwhile, the debate before Congress over the future of the NEA
rages on. On April 27, Russian-born cellist and conductor Mstislav Rostropovich told Senators, "I have been a victim of censorship-both as a
musician and as a person." He urged support for the NEA without any
content restrictions." "Especially the United States, with its great
number of diverse ethnic and religious groups, must preserve in an untouchable state the right of each person to express himself. '26" But Phyl258. Honan, Papp Rejects GrantFrom Endowment Over Restrictions, N.Y. Times, Apr. 27,
1990, at B1, col. 1. Television producer Mark Goodson promptly offered to make up the
$50,000 shortfall. " 'This thing went right to the heart of something I feel very strongly about,
which is censorship of plays,' Goodson said. 'Half the things that have been done on Broadway-David Mamet's work, for instance-could be blocked out in an attempt to skirt someone's definition of what is or is not obscene.' " Parachini, Venice Choreographer Refuses
$15,000 NEA Fellowship Over Obscenity Limits, L.A. Times, April 28, 1990, at F10, col. 6.
259. Parachini, supra note 258 at col. 5.
260. Parachini, Rostropovich BacksAn Unfettered NEA, L.A. Times, April 28, 1990, at Fl,
col. 3 [hereinafter Rostropovich]. Public support for the NEA appears to be growing. On
April 19, People for the American Way released the results of a national survey conducted by
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lis Schlafly, president of the Eagle Forum and Jane Chastain,
representing Concerned Women for America, called for the total abolition of the NEA. Bruce Fein, a conservative attorney formerly of the
Heritage Foundation, urged wider restrictions under which recipients
would sign legal assurances that they would not create art that was obscene or offensive to any person or group on religious or ethnic
grounds.26 1
The next decade poses an ominous question: Will freedom of expression and artistic creativity flourish abroad and dwindle at home? As
totalitarian regimes lose their control over the minds of their people in
every other corner of the globe, will our own government further extend
262
its grip over what Americans can see and read?
Or, will the arts fulfill their time-honored role of challenging illegitimate authority, deflating pompous bureaucrats, inspiring self-realization
and encouraging tolerance and diversity? As Congress meets to debate
the future of the NEA and the NEH, it is the duty and the challenge of
all those who value the arts and the humanities-the constituents of the
2 63
First Amendment-to make it SO.
Research & Forecasts, Inc., a New York opinion survey consultant, showing that 93% of
Americans believe the public has a right to view controversial artworks, 61% support the
reauthorization of the NEA without content restrictions, 66% disagreed with the contention
that Congress should cut off funding for controversial art projects and shows, and 68% endorse government funding of the arts. Ironically, while 74% agreed that censorship in general,
"is not the American way" and 81% opposed laws limiting freedom of artistic expression,
53% agreed that art should be censored if it offends a majority of people. Parachini, Survey
Finds Wide Support for Bush Stance on the NEA, L.A. Times, Apr. 20, 1990, at F12, col. 1.
This suggests that Madison correctly foresaw the need for the First Amendment to protect
offensive speech from the will of the majority.
261. According to playwright Vaclav Havel, the new President of Czechoslovakia, who
spent 5 of the last 21 years in jail for championing human rights, "I really do inhabit a system
in which words are capable of shaking the entire structure of government, where words can
prove mightier than 10 military divisions." Kakutani, Writers Who Shook a Government, N.Y.
Times, Feb. 8, 1990, at C17, col. 3.
262. Rostropovich supra note 260, at FI0, col. 5. Meanwhile, a group of 31 community
leaders lead by David Rockefeller, Dr. Frank Stanton, Rev. Theodore Hesburgh and Walter
Cronkite, have formed the Emergency Committee for the Arts, and in full-page advertisements
in national publications, have pledged support for the NEA and have urged Americans to
"dedicate themselves to even greater support for our artists and for those institutions, both
public and private, that encourage artistic expression." An Open Letter to Congressfrom the
Emergency Committee for the Arts, N.Y. Times, April 26, 1990, at A15.
263. The Coalition of Writers' Organizations, made up of 50 groups, including PEN
Center USA West (based in Los Angeles), PEN American Center (based in New York), the
Authors Guild, the Poetry Society of America, Poets and Writers, the Modern Language Association., the Coordinating Council of Literary Magazines and the Associated Writing Programs, has been formed to organize a national effort to repeal the new NEA restrictions and
prevent further repressive legislation. The Coalition's address is 72 Spring Street, Room 301,
New York, NY 10012; telephone: 212-226-3586, facsimile: 212-226-3963. Parachini, Writers
Coalition Jumps Into the Censorship Fray, L.A. Times, Nov. 29, 1989, at Fl, col. 2.

